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Parrevce Montgomery versus Joux B, Denrow.

A deed, or power of attorney, for the cenveyasice of land, must be acknowl-
edged, or proved in the manner prescribed by the statute, in order to enti-
‘tle it to be recorded, and an office copy of such instrument not thus ac-
kuowledged or proved cannot be admitted in evidence,

But it iz not necessary to the validity of ddeed or power,as agalosta stranger to the

title, that it should be acknowledged or recorded.  As against such person, as
well as against the grantor and his heirs, the original instrument may be intro-
duced in evidence without acknowledgement or record.

The statute of enrolments was enacted for the protection of subsequent pur-

chasers and creditors, and not for the benefit of wrong deers,

Peririox for partition., The petitioner alleged that
she was seized of three undivided fourth partsof a cer-
tain tract of land in Haverhill, in this county, as tenant
in common with the respondent, and prayed that parti-
tion might be made.

The petitioner atiempled to derive her title from one
Nicholas Dorion. She produced a power of atiorney,
signed by sundry persons who claimed to be heirs of
three fourths of the estate of #aid Nicholas, dated Sep-
tember 24, 1827, anthorizing one Isaac Winslow, to sell
and convey their interest in any lands in New-Hamp-
shire.

The power of atlorney was not acknowledged in the
mode preseribed by the statute of this state, but there
was upon the back of it a certificate of a notary publick,
ihat the power was executed in his presence and in the
presence of the subseribing witnesses.

The power was executed in the Province of Canada,
and the notary who gave the certificate resided there,
bt the power had been recorded in the ¢fice of the re-

: «f deeds in this county.

A deed was also produced, which was executed by the

said Winslow, Nov. 20, 1828, and acknowledged and re-
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eorded, by which, as atiorney of the said heirg, he con- Monigomery
veyed to the petitioner three fourth paris of the land Da\;gn.
described in the petition—and the guestion raised .was, ="
whether, as against the respondent, any thing passed by

the deed executed by the said Winslow, as aforesaid,

the power of attorney not having been duly acknowl-

edged in the manner prescribed by the statute.

The respondent claimed the whole estate, but by
what title did not appear.

Bartiett and Nelson, for the petitioner,

Bell, for the respondent,

Panrxzr, I., delivered the opinion of the court. Ne
objection is made, in this case, to the form of the deed
itself under which the petitioner elaims, or to its due au-
thentication, provided it appears that Winslow was duly
constituted the attorney of the grantors in that deed—
butit is contended,that there having been no acknowledg-
ment, of the power of attorney,under which he acted, by
the grantors, according to the provisions of our statute,
the case shows no sufficient authority in him to execute
the deed.

The siatute of 1791, declaring the mode of conveyance
by deed, enacted, that when any deed of bargain and
sale, mortgage, &c. “shall be made by virtue of any pow-
er of attorney, or instrument authorizing any person lo
execute such deed, or other conveyance, the said power
or instrument being recorded in the office where ihe
deed,made by virtue thereof, by law should be recorded,
such power having been signed, senled and acknowl-
edged before a justice of the peace, by the party having
law ful right to make the same, a copy thereof from the
records shall be read in evidence, when the original can-
not be produced, in the same manner as the copy of the
deed made thereby is admitted in evidence.”

This section provides in terms only for the use of a
copy of the power under cerfain circumstances, and
leaves the prineciples which govern the admission of the
power itself to be settled by the gencral rules of law.
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“The statuie, however, indicates that powers of attor-
ney were intended, by the legislatare, to be placed upon
the same ground as the deeds which might be made un-
der them, and we enteriain no deubi that the same pris-
giples in relation 1o their admission in evidence must
govern both. 5 N. H. Rep. 428, Southerin v. Mendum.

It becomes necessary, then, to examine the provisions
of thelaw in relation to the admission of deeds in evi-
dence, and how far an acknowledgment is necessary to
theirvalidity.

The same statnte of 1781, ““ enacted, that all deeds or
other conveyances of any lands, tenements, or heredita.
ments, lying in this state, signed and sealed by the party
granting the same, having good and lawful authority
therennto, and signed by two or more witnesses, and ac-
knowledged by such grantor, or grantors, before a jus-
tice of the peace, and re smded at length in the registry
of deeds in the county where sueh lands, &ec. lie,shall be
valid 1o pass the same without any s%her act or cere-
mony in law whatever—and no deed of bargain and sale,
mortgage, &c. of any lands, &c. in this state, shall be
gocd and eflectual in law to hold such la Es, &c. against
any other person or persons but the grantor or grantors
and their heirs 0;;%?, unless the deed or deeds thereof
be acknowledged an orded in manner aforesaid.”

The statut % rovided that when any grantor or
lessor shall go beyond sea, or be removed out of this
state, or Cead, before the deed or conveyance be ac-
kpewedged, as aforesaid, proof of the deed by a subseri-
bing witness belore any court of record in this state shall
he equivalent to the grantor’s acknowledgment thereof
before a justice of the peace—and where the witnesses
and grantor are dead, the proof of the hand writing of
the grantor and the witnesses, by the oaths 'f two wit-
nesses before a-conrt of record within this state, shall be
equivalent to an acknowledgment, provided § §)£‘ made
to appear to the court that the grantee had, in the life-
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time of the grantor, taken actual possession, and that Montgemers
such actual possession had been quietly continued by  Dorion
the grantee, or some one claiming under him, up to the =~~~
time of the application,

The statute further provided, * that if any granteror
fessor of any lands, &c. refuse to acknowledge any deed
of bargain and sale, &ec. by bim or her signed, it shall
be lawful for the grantee or lessee fo put the same
on record without any acknowledgment, and such deed
so recorded in the registry of deeds, shall be deemed
sufficient cauntion to all persons against purchuasing, at-
taching, or levying execution onthe same land for the
space of sixty days from the time of recording, and
shall, during that time, be good and effeciual in Jaw, to
all intents and purposes, as though such deed or other
conveyance were duly acknowledged.” And provision
is then made for a mode of proof in such case of refusal.

The revised statute of 1829, contains, so far as the sub-
ject matter of this controversy is concerned, provisions
somewhat similar to those before eited.

It is clear that the notarial certificate in this case is
not a certificate of an acknowledgment, such as the stat-
ute reguired in order to entitle a deed to be recorded
in the registry of deeds. The certificaie also falls far
short of the preof which the siatute authorized in cer-
tain cases as eguivalent to-an acknowledgment, and
there is no principle upon which a copy of this power
from the records can be admitied in evidence. '

But it does not, therefore, follow, that the original
may not be produced and proved

he guestion then arises, how far an acknowledgment
is necessary to the validity of a deed, so that it may op-
erate as a conveyance of the land granted by it.

That acknowledgment and recording are not deemed
essential to the validity of a deed in all cases, is evident
from the fact, that by direct implication from the lan-
guage of the statute, neither of them are essential as
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Montgomery noyinst the grantor and his heirs.  And the reason is,

Ve
Dorion.

becanse the grantor must have knowledge of the deed
executed by himself, and the statute intended that this
knowledge should bind his heirs who mw"xt to be in no
better situation than their ancestor. Klass, Rep. 546,
Pidge v. Tyler.

So where a third person, with knowledge that a deed
of land has been executed, although not recorded, pur-
chases the land and puts his deed on record, it has been
repeatedly held, both here and elsewhere, that such un-
recorded deed is valid ag against him. 1 N."H. Rep.
115 4 bass. Rep. 546, 637 1 6 ditto, 24, 48%, 10 ditto, 60;
14 ditto, 300 ; 9 Johne, 163 ; 16 ditto, 457 ; 4 Wendell,
585 5 4 Greenleaf, 20.

The true object of the statute of enrolments is, to
give notice so that subsequent purchasers and creditors
may not be deceived re apcci g the title, and that
gach is the object iz further shown by the provision for
reeording,where the grantor refuses to acknowledge, nn-
til time can be given to prove the deed in the manner
preseribed by the statute.

The object of the s mms uiring the acknowledg-
ment, i3 to give such aut , ﬂxe deed that it
may be put upon record. 4 Kass. Rep. 544 ; 6 ditto,
30, Marshall v. Fisk. Thisis evident from those portions
of the statute before cited r&gmmmg the proof where
the grantor is dead, or removed, or refudes to acknowl-
edge.

If executed with the formalities preseribed by the stat-
ute, it is not the less his deed because he has removed
without acknowledgement, or refuses to acknowledge.

Itis still good and valid agsinst him, and against his
o

3

heirs.

But.it cannot be recorded until acknowledged, or prov-
edin the manner sct forth in the statute, except in the
case there provided for, and thus has no validity against
subsequent purchasers or creditors without notice ; but
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if they have notice it is valid against them as well as
against the grantor. U

The provisions of the statute, then, respecting both
acknowledgement and record, were, iu our view,intended
to protect crediters and subsequent purchasers without
notice. 10 Johns, Rep. 466, Jackson v. Fosdick ; 2. Conn.
Rep. 108, opinions of Bwilt, Ch. J. and Goddard, Hosmer
& Gould, Justices ; D Cowen, 120, Jacksen v. Peost; and
the validity of this deed, as against the vespondent, John

25
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B. Dorion, will depend upon the fact, whether he stands

in either of these characters, in relation to the title set
up by the petitioner to the premises in question.

if he does, as the power of aitorney was not authenti-
cated in such a manner as to entitle it to be recorded,
the record of it was a nullity, and gave him no construc-
tive notice. 2 Binn, 40, Feister v. Fortner ; 1 Johns, Ch.
Rep. 800, Frost v. Beehman ; 5 Mason, 265, JeNiel
v. JSagee ; 8 Conn, BRep. 550, Carter v. Champlon ; and
as there is nothing in the case to show actual notice, the
power of attorney, and, of course, the deed made under
it, are, as to him, invalid.

But if the respondent’s title is not derived in either of
these modes from the same source with that of the peti-
tioner—if, in truth, he is a mere wrong deer, he cannot
object to the want of acknowledgement or of record.

The power and deed were sufliciently executed to pass
the land, as between the parties to that conveyance,
and with the questions, whether sufliciently authenticnt-
ed 1o entitle them to be recorded, and whether record-
ed, or not, an entire stranger {o the title under which
the petitioner claims has no concern. He is not entitled
to any notice, nor was the statute intended to provide a
notice to him of a transaction in which he had no inters
est. Hemust stand or fall upon the merits of his own
claim, and the merits of the title arrayed against?him,
and not upen any question whether he had, or had not,
notice of the conveyance, when it appears that the artn-
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M"ﬁ‘%f?m"e”y al conveyance was sufficient to pass the land, ashetween

Dorion.

the parties to that title. If he holds under a better title
than that undér which the petitiorier claims, he will pre-
vail on the merits. If he is a mere trespasser, the peti-
tioner having -duly aequired the ditle of her grantors,

‘has the same right to recover against him which they
~wwould have had but for the conveyance to her.

We are all of opinion, therefore, that the power and

.deed under it, are sufficient as the case stands, and there

must be a further enguiry as to the title of the respon-

.dent.

Tue Jupck or Prosate versus Joseru Mer+

RILL, and others.

In an action of debt, upon a probate bond, it is not necessary to make a pro-
fert of the original bond in the declaration.

‘Profert should be made of a copy, duly anthenticated by the register of

" probate. But'the omission to make such profert cannot be taken advan-

tage of unless assigned as special cause of demurrer.

Dert upon bond. The defendants were summoned
to answer to ¢ the judge of probate for the county of
Grafton,” and the declaration alleged, y the wri-
ting obligatory they became bound to the judge el pre-
bate, &ec.

The name of Thomas Eastman, of Enfield, was en-
dorsed upon the writ, as the person at whose request
the suit was instituted.

The declaration contained no profert. The defendant
demurred to the declaration and assigned the omission
of a profert of the bond for cause of demurrer. The
plaintiff joined in. demurrer. ‘




