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Montgomery versus John B. Dorion.Patience

cf heland,of for the must acknowl-deed,A or power conveyanceattorney,
edged, in the manner the in order to enti-statute,or proved prescribed by

St be and an of such instrument nottle to office thus ac-recorded, copy
knowledged in evidence.or cannot be admittedproved

against strangerthe of adeed a toBut it is not to or thevaliditynecessary power,as
againstit or Asacknowledgedthat should be recorded. such astitle, person,'

grantor originalwell as the and his theagainst heirs, instrument be intro-may
acknowledgementduced iri evidence without or record.

The statute of enrolments was enacted for the ofprotection subsequent pur-
and and not the wrongcreditors,chasers for benefit of doers.

The petitionerPetition for partition. thatalleged
undivided fourth partsseized of three of ashe was cer-

Haverhill,of in inland thistain tract ascounty, tenant
in with the respondent,common and thatprayed parti-
tion be made.might

toThe petitioner derive herattempted title from one
Nicholas Dorian. She produced powera of attorney,

by sundry persons whosigned claimed to be heirs of
Nicholas,three fourths of the estate of said dated Sep-24,1827, Winslow,tember authorizing one Isaac to sell

convey their interest inand lands inany New-Harnp-
shire.

of waspower attorneyThe not inacknowledged the
mode prescribed by the statute of this state, but there

thewas back of aupon it of acertificate notary ¡niblick,
powerthat the was executed in his presence and in the
of thepresence witnesses.subscribing

The power was executed in the Province of Canada,
cerrbkrpea.<d the whonotary cive the resided there,

■ ;e-he power had recordedbeen in mbthe of the re-

er-.ee.peelpomm washeed air.o wed. wbiJi mao by the
g),Nov, ]£?8.Window,'usd ami re-andacknowledged
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Montgomeryhe eon-heirs,corded, which, as the saidby attorney of
landof theveyed partsto the three fourthpetitioner d¿0„.

*~was,.the raisedquestionpetitiondescribed in the —and
any bywhether, passedthe respondent, thingas against

Winslow, aforesaid,assaidthe deed executed by the
dulythe been acknowl-power of notattorney having

in statute.bythe manner theedged prescribed
byestate,respondentThe the whole butclaimed

what did not appear.title
Nelson,and for petitioner,Bartlett the

Bell, respondent.for the
Parker, theJ-, delivered opinion of the court. No-

made, case,is in this toobjection the form of the deed
itself topetitionerunder which the its au-clasmsdor due
thentication, itprovided that Winslowappears duly-was
constituted theattorneythe of in thatgrantors deed-

contended,thathut it is there been nohaving acknowledg-
ment, attorney,underof the ofpower acted, bywhich he
the to thegrantors, according provisions of statute,our
the no authoritycase shows sufficient in him to execute
the deed.

1791,The statute of the mode ofdeclaring conveyance
deed,by enacted, that when any deed of andbargain

“&e,sale, bemortgage, shall made by virtue of any pow-
oter attorney, or instrument anyauthorizing person to

deed,execute such or other conveyance, .the said power
or instrument recordedbeing in the office where the
deed,made thereof,virtueby by law should be recorded,
such power beenhaving signed, sealed and acknowl-

aedged before of thejustice peace, by the party having
lawful same,to make theright a copy thereof from the
records shall evidence,be read in when the original can-
not be produced, in the same manner as the copy of the
deed made thereby is admitted in evidence.”

This section in termsprovides only for the ofuse a
ofcopy the underpower certain circumstances, and

leaves the whichprinciples govern the admission of the
power byitself to settled thebe general rules of law.
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however,Montgomery oi attor­erspensthatindicate?The statute.
v. intended,ney uponlo place-!beby legislature;thewereBorlen.

ua-­be madewigmr.= deeds widththecrowdthe same
prin-­samethat theno ooubiwe entertainandthem.ccr

admisión,góles mustin evidencetoin relation their
v.428. Mendum.H. SoutherinRep.5 N.both.govern

then, to evamrne ther.ccessarv, provision?It becomes
inol deeds evi-the acad'honin torelationlawof the

tonecessaryisan acknowledgmentfarand howdence,
validity.their

111731, enacted,of that all orstatute deedssameThe
tenements,lands,anyof or heredita-­conveyancesother

state,ments, bythis and sealed thesignedinlying party
same,the and lawfulhaving good authoritygranting

more’witnesses,orby twothereunto, and and ac­signed
such or agrantor,by grantors, beforeknowledged jus­

and at inrecorded thepeace, lengththe registryoftice
lands,county lie,shallwhere suchthe &c.in beof deeds

the samepass anywithout act orto othervalid cere­
of bargainno deedlaw whatever —and andmony sale,in

&e,lands, slate,anyof in this shall&c. bemortgage,
in tolaw hold such lands. &c. againstand effectualgood

but the orpersons grantororperson grantorsotherany
or deedsdeed thereofonly,heirs unless theand their

mannerand recorded ia aforesaid.”wledcedbe aekno
provided that when any grantorstatute also orThe

sea, orbeyond be removed ofgo out thisshalllessor
dead, the deed or conveyancebefore bestate, ae-or

aforesaid, of theproof deed aas by subscri-knowedged,
of record inany court statebefore this shallwitnessbing

grantor’sto the thereofacknowledgmentequivalentbe
the where thepeaceofa justice witnessesbefore —and

dead, of theproofthe handare ofand grantor writing
witnesses,and bythe ofthe oaths two wit-grantorthe

of state,before court record within thisa shall benesses
anequivalent providedto it beacknowledgment, made

had,theto the. court that the life-to inappear grantee
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-■■■°11;'3:.''andpossession,of the taken actual thatgrantor,time
had beenpossession quietiy byactualsuch continued ivuon.

oneor some m.der 3dm.claimingthe toopurantee. the
application.time of the

t:provided,Further that anyThe statute if grantor or
lands, &c. toof refuseanylessor acknowledge any deed

sale, &c.and him orby herbargainof signed, it shall
lawful for the or lessee to putbe grantee the same

anyon record without andacknowledgment, such deed
in deeds,recordedso the ofregistry shall be deemed

all personscaution to againstsufficient purchasing, at­
onor execution thetaching, same-levying land' for the

of from the time ofspace sixty days recording, and
shall, time, be andthat good effectualduring in Jaw, to
all asintents and purposes, suchthough deed or other

were dulyconveyance acknowledged.” And provision
is then made for a mode of in suchproof case of refusal.

1829, contains,ofThe revised statute so far as the sub-
matter of this iscontroversy concerned,ject provisions

similar to those before cited.somewhat
thatIt is dear the notarial certificate in this case is

a certificate of annot acknowledgment, such as the stat-
inrequired toute order entitle a deed to be recorded

in the of deeds. Theregistry certificate also fails far
of the proofshort which the statute authorized in cer-

equivalenttain cases as to an acknowledgment, and
upontliere is no which aprinciple ofcopy this power

from the records can be inadmitted evidence.
not,Bat it therefore, follow,does that the original

not bemay produced and proved
question arises,The then acknowledgmentfarhow an

to thenecessary deed,is of avalidity thatso it rosy op-
a conveyanceerate as of the land granted by It.

That andacknowledgment arerecording not deemed'
cases,essential theto of avalidity indeed all is evident

irom fact, thatthe by direct implication from the lan-
statute,ofguage the neither asof them are essential
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is,ntra¡ni.t And reasontheand his heirs.the grantor
the deedofmast have knowledgegrantorDorfon. because the_

himself, that thisand the statute intendedbyexecuted
in noto bebind Ids heirs who oughtknowledge should

546,4 Rep.their ancestor. Mass.situation thanbetter
v.Pidge Tyler.

that a deedknowledgea person,So third withwhere
executed, recorded, pur­notof land has althoughbeen

record,ondeed it lias beenand Titsputschases the land
un­elsewhere,andheld, both here that suchrepeatedly

1recorded deed is validas him.against Rep.N. H.
; ;11­ 546, ditto, 487,4 1024, ditto, ;Blass. 637­ 6Rep. 60­

14 ditto, 300; Johns, 163;9 ; Wendell,10 ditto. 457­ 4
;585­ 4 Greenleaf, 20.

is,The True of the ofobject statute enrolments to
notice so that purchasersgive subsequent and creditors
not bemay title,deceived the andrespecting that
■such the isobject further shown theby forprovision

therecording,where tograntor refuses un-acknowledge,
til time can be to prove the deed ingiven the manner
prescribed by the statute.

The ofobject statute inthe therequiring acknowledg­
ment, is to such to the deedgive authenticity that it

bemay put ;4 Mass.upon Rep.record. 544­ 6 ditto,
30, ThisMarshall v. Fisk. is fromevident portionsthose
of the statute before cited the proofregulating where
the dead, removed,is or orgrantor refuses to acknowl­
edge.

If executed witI» the formalities prescribed by the stat-
ute, it is not his deedthe less because he has removed
without or torefusesacknowledgement, acknowledge.
It is him,still andand validgood hisagainst against
heirs.

But it cannot untilbe recorded oracknowledged, prov-
ed in statute,the inmanner set forth the inexcept the
case there provided for. and thus has no validity against
subsequent ;purchasers or creditors without butnotice
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Montgome.rwellnotice is valid astheyif have it them «8against
the grantor.against

statute, then,of theThe bothprovisions respecting
record, were,and ouracknowledgement in view.intended

and subsequentcreditors withoutprotect purchasersto
Fosdick;Johns, 466,Rep.10notice. 2. Conn.Jackson v. ­

Swift,of108, Goddard,J. and HosmerRep. opinions Ch.
; 9 Post;Cowen, 120,Gould, and& Justices­ v.Jackson
deed, asthis Johnvalidity againstthe of the respondent,

Dorion, depend upon fact,B. will the whether he stands
characters,of thesein either in relation to setthe title

to premisesthe theup petitioner inby question.
thedoes,If as ofpowerhe attorney notwas authenti­

a mannerin as to recorded,cated such itentitle to be
arecord of it was nullity,the and nohim construc­gave
40,Binn,2 ; Johns,tive notice. Heister 1 Ch.v. Fortner­

;300, v.Rep. Mason, 265,Frost 5 McNielBeekman­
;v. 8 550, ;Magee­ CarterConn. v. Champion­ andRep.

notice,as there is to showcase actual thein thenothing
power course,of the deedattorney, and, of made under

are,it, to him,as invalid.
But if the respondent’s title is not derived in either of

these modes from same source withthe that of the peti-
if, in truth, a doer,lie is mere hewrong cannottioner —

toobject the want of or ofacknowledgement record.
The power and deed were sufficiently executed to pass

land,the as between the parties to that conveyance,
and with the questions, whether sufficiently authenticat-

and,ed to entitle recorded,them to be whether record-
ed, not,or an entire tostranger the title under which
the petitioner claims has no concern. He is not entitled
to any notice, nor was the statute intended provideto a
notice to him of a transaction in which he had no inter-
est. He must orstand fall upon the ofmerits his own
claim, and the ofmerits the title him,arrayed against
and not upon any question had, not,whether he or had
notice of the conveyance, when appearsit that
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Montgomeryaj land, betweenasthepasstowas sufficientconveyance
titlebetteraunderholdsDorio-n. title. If heto thatpartiesthe
pre-willclaims, hepetitionerthethat under whichthan

the peti-trespasser,mereIf he is amerits.vail on the
her grantors,ofthe titleduly acquiredhavingtioner

theyhim whichagainstto recoversame righthas the
to her.conveyancethebut forhave had■would

andthe powertherefore, thatWe are all of opinion,
stands, and therecaseas theit, are sufficient■deedunder

respon-title of thetheas toenquirymust be a further
dent.

Judge Joseph Merr­versusof ProbateThe

others.andill,

amake pur-toof it is notdebt, bond, necessaryIn an action n probateupon
bond in declaration.originalfert the theof

ofregisterthea authenticated bymade ofProfert should be dulycopy,
taken advan-cannot besuchBut the omission to make profertprobate.

demurrer.cause ofoftage unless as specialassigned

summonedwereThe defendantsbond.uponDebt
“ ofcountyfor theof probateto the judgeanswerto

the wri-that, bydeclarationGrafton,” alleged,and the
pro-bound to ofbecame thethey judgeting obligatory

bate, &e.
en-Enfield, wasEastman,The name of ofThomas

writ,theupon requestdorsed as personthe at whose
suit was instituted.the

The declaration contained no defendantTheprofert.
demurred theto declaration and omissiontheassigned
of a of theprofert bond for cause of demurrer. The

inplaintiff joined demurrer.


