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Osgoodprevail.cannot The ofpractice maintaining trespass,

V.
case,in asuch well ques-is too established to be called in Hutchins ef a

473,2 and 505.tion. Pickering,
on the verdict.Judgment

Joseph Badger.as versusSi­ Peaslee

officer, execution,copyanagainstIn an action a anof which has been duly
court, thereon,a return of proceedingsreturned to with the bemay used

as evidence hisin favor.
creditor,Where an has agent,execution been returned to the hisor and he

notice,producefails to parolit on mayevidence be given of the offioer’s
theproceedings, mayor court consider them correct till otherwise shown.

TRover, cow,a andfor ten tons of hay. The cause
term,tried at January 1833,was theupon issue,general

which,aand verdict returned in of defendant,favor the
taken, ofwas to the thesubject opinion court theupon

case.following
defendant,The a deputy sheriff,being and inhaving

Sias,hands two writs againsthis one in favor of James
Shaw, the inand other favor of Francis Cogswell, on

November, 1828,15th by virtue ofthe the same writs,
andcows the tenattached two tons of hay.

suits, rendered,judgmentthose wasIn in favor of
term ofShaw, Pleas,the CommonAprilat in this coun-

and1831, damage,for $45,67$27,05 costs,ty, and execu-
;issued, 13,1831 andApril judgment wastion rendered in

on the 8th November,offavor Cogswell, 1830, for $5,32
costs, andanddamage, $4,06, issued,execution on the

1831.February,28th
the executions mentioned,Neither above nor copies of

them, producedwere Butupon the trial. it appeared,
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asatisfied, by ofsalethat, parthad been intheyafter
were,aforesaid, in Decembertheyasattachedhay,the

weretheyto whomSias an1881, byforpurchased agent,
totheythat ever cameit did not appearButdelivered.
hethattestifiedTheplaintiff.of the agenthandsthe

findthem, could notbutsearch forhad made diligent
producethe toplaintifftohad been givenNoticethem.

this the de-Uponnotthem, produced.but werethey
evidence, thatshow, parolbytopermittedfendant was

made, executions, ofon thebeen regularlyhadreturns
to theand the applied pay-hay, proceedsof thethe sale

instructed,same, that,theand werejurytheofment
case, they presumethe mightofthe circumstancesunder

hay by virtue ofdefendant, the thesellinginthethat
ofrequisitionsall the thewithhadexecutions, complied

such sales.statute regulating

Bordman, for the plaintiff.

for the defendant.Cogswell,

Up ham, the ofstatute, sale goods,regulatingJ. The
duty oftheexecution, renders itby of antaken virtue

hisexecution, witha return of theto makeofficerthe
andthethereon, describing goodsparticularlydoings

for which each article wastaken, and the sumchattels
forth,are setproceedings regularlyAnd when hissold.

statute, the is dulyand executionwith thecompliancein
of the of the offi­doingsis evidencereturned, returnthe

;1358­ 33 Evi.in favor. Starkie’scer, his owneven
7; Cowen, 310; 2487, v. Bagley­LivermoreRep.Mass.

case, neither troverin such nor391. AndRep.H.N.
can be maintained bythe goods,fortrespass, taking

is anfalse, remedythe actionbut forthe returnshowing
3 513.Mass.false return.the

hassheriff, sold goodsa whocourse forThe regular
a of his toexecution, is, to make return doingsanunder

itBut is notissued.the executionfrom whichCourtthe
isexecutionofficers, if theinwith particularuncommon



1833,DECEMBER TERM, 395

Siasnot insatisfied full, to deliver the andexecution return
to the creditor or his Ifattorney. suitany is brought Badger.
for thetaking goods, the execution is sent theto clerk
and copies of the and uted,execution return are pro* untl

are the properthese evidence of what was clone by the
officer.

In this case the executions and returns are traced into
the hands of the ofagent the plaintiff', and cannot be
found. The case also finds that due notice had been

onserved the plaintiff executions,to saidproduce on the
trial case,of this which do,he has failed to and the de-
fendant moves for leave to introduce parol evidence to

hadshow that returns been regularly made on the exe-
cutions, of attached,the property and the proceeds ap-
plied paymentin of them.

It law,would be very in suchrigid case,a prohibitto
the defendant from the ofregularity proceed-proving his

the whichby only plaintiffmode theings lias left in his
laidpower. byThe rule down the judge who tried the

to us be muchcause seems to more reasonable.
As of thethe evidenceproper ofproceedings the offi-

cer had either been lost by the plaintiff, or his agent, or
them, it is butby just,were withheld under the circum-

stances, to suchpermit secondary proof of the regularity
as mayof his heproceedings be able make,to and did
of thethe circumstances case require it, the Court

not hesitate to presumewould the to haveproceedings
been until the plaintiff should show’ theregular contrary.

onJudgment the verdict.


