MERRIMACK.

Jouw Crang versus JoNATHAN Brown.

A plea in abatement, concluding with praying judgment that the writ may be
quashed, is insufficient.

Tuis was an action of assumpsit upon a promissory note.
The defendant having craved oyer of the writ, &c. and
enrolled the summons left with him in the service of the
writ, filed a plea in abatement as follows +—

The said Brown prays judgment of the writ aforesaid
and that the same may abate, becausc he says that the
summons does not briefly give the same information to
the defendant which the declaration gives more at large
in that the note in the declaration set forth is alleged to
be payable in six months from the date thereof, with in-
terest after, and the said summons sets forth the note as
payable in sixty days with interest after, which the said
Brown is ready to verity, wherefore he prays judgment
ihat the said writ may be quashed.

To this plea there was a demurrer and joinder in de-
murrer.

The counsel for the plaintiff relied upon the following
authorities. 3 D. & E. 185, Hizon v. Binns ; 1 Chitty’s
Pl. 445 ; 2 Saunders, 209, b ; 4. N. H. Rep. 76, Pike v.
Bagley.

Bartlett, for the defendant.

Ricuarnson, C. J. delivered the opinion of the court.®

Pleas in abatement are interposed to defeat writs for
some defect in the mode of proceeding and are certainly
entitled to no particular favor. But when they contain
sufficient matter well pleaded they must prevail. Any
defect in them, however, even in form only, is fatal to
them cven on a general demurrer.

The form of the conclusion of such pleas was settled in

#Upham, J. having been of counsel in the cause  did notsit.
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very ancient times and correct forms are found in all the The Sta{e
books. The reason of the p‘lmcular form preqﬂmbed we Leo‘imd :
shall neither seek to discover nor stop to explain. Itis =7
enough that they are settled. They are well defined ‘
paths of the law, in which all may travelin peace and
safety, and to permit any deviation from them must lead
to contention, delay and costs. Thisisa good reason why
they should be strictly followed. Let him who objects
to informality in the proceedings of his opponent be him-
self correct in form. -

It is settled that a plea in abatement must conclude
with praying judgment of the writ. This plea is defect-
ive in this respect.

The casec of Hizon v. Binns settles this case. In that
case they did not pray judgment. Here judgmentispray-
ed, but not of the writ. Thisis fatal.

Judgment of respondeas ouster.

Tae Srarte versus LEoNARD.

*The sergeants of militia companies are to be appoiuted by the captain and
subalterns of the company, and commissioned by a warrant signed by the

colonel of the regiment, and such warrant, issned by the colonel to an
individual as sergeant of a miliia company, is suflicient- evidence. of hishav-
ing been duly appointed by the commissioned officers of the company..

Vhere there is but one cempany of infuniry in a town, the presumption is,
that the limits of the company are coexiensive with the limits of the town,
and in such case evidence that the field officers have prescribed the limits of
the company is not required.

A captain of a militia compauy is authorized, wheun' there is:no sergeant in
his company except the orderly sergeant, to issue orders, for warning his
company, to one or more of the privates,and parol evidence is. admlssxbie in
some cases, to show, that at the time he 86 issued his orders there were no
gergeants, except the orderly sergeant,  When Individuals who have been




