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Payson.Brown versus

An attorney testifycannot be called to respecting the situation of an instru-
ment at the time it was committed to him purposefor the of a suithaving

upon it.instituted
may requiredBut he be to disclose the name his any particularof client in

suit, being professionalthat not matter of confidence.

Assumpsit upon two notes to J.promissory payable
order,Low,A. or and endorsed.

The cause tried in thewas common pleas, September
term, 1833, theupon issue, when thegeneral defendant

proveto that saidattempted were forgiven lotterynotes
tickets, and called aplaintiff’s attorneythe ashaving

1.witness, to him two Were thesequestions.proposed
endorsed, hands forthey put yournotes when were into

? with foryou2. notes leftWere not thesecollection
Low, they wereJ. A. to whomby personcollection the

?payablemade
to answering upon theattorney objectedplaintiff’sThe

andthe relation between himselfthat subsistingground
him.client protectedhis

toattorneythe answer whether heThe court directed
suit,toin relation the which was notany thingknew

and,client,to him hisbyconfidentially communicated
ruledin the that he notanswering negative, washison

questions proposed.theto answerbound
a forverdict the plaintiff,returnedhavingThe jury

trial,a andfor new the actionmoved wasdefendantthe
court.to thistransferredthereupon

Smith, for the defendant,Boardman, and J. 2cited
; 257,1 Baker Arnold;Rep.399 Caine’s v.Evid.Stark.

; 330,18Brant Johns.335, v. Klein Jackson17 Johns. v.
Kcnricjc;431,E. v.Cobdenv.& Straw; 4 D.McVey

Co, ——term.Graves, Grafton
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2for, plaintiff,the citedHutchins,Brown B.Bartlett, andI.

v. ;108; Phil. Ev.389, 126; Rep.395 Cary’sEv.Stark.Fayson.
;v.280, Wright; Mayer6 Vesey,1183Eq. Dig.Chitty’s2

4,Bing.and; 2 Bro.v.52, KempRobsonRep.Esp.5
*732,TheKing; &Ryl. v.[Up-8 Dow.Healhcolev.Cromack

; 370.8174 Mass.Ch.1 Macld.Boddington,per
a isrule, protect-that clientgeneralTheJ.Parker

attorney,in ishishe reposeswhichtheed in confidence
well settled.

law, pormitto anyof thepolicythetocontraryisIt
has en-which the lawwithbetray a secrettoperson

; of annecessity284 and theN. P.him, Bull,trusted
individuals, theyto thosecommunication, byunreserved

courts to consideraffairs, induced'hasinemploy legal
and,client,of theplacein theasattorney standingthe

hold, isclient, attorneythat thetoof thefor the benefit
matters of whicha to thosewitnessnot to becomebound

confidence.from professionalhe derived knowledge
nor to con­extend to an oneagent,rule does notThe

itas an becauseattorney,but notconfidentiallysulted
necessitythat the same does not exist.has been thought

E.; 753,4 D. & WilsonDodemead­524,2 Vaillaint v.Atk.
;]1 Dall. Holmesv. Ev.439, Phil.v. Rastell; Comegys; [109­

2 Ev. 396.Stark.
- farther than to theattorney,an ac­knowledgetoNor

as an and in theattorney,him course*ofbyquired pro­
The relation of client and attor­engagement.fessional

time, and withat themust subsist reference to theney sub­
matter, and the facts must have been acquired byject
attorneythe thethrough confidence of his 2client.

10, ;v. 7 East,Grammar­Camp. 358, SpenceleyGainsford
; 431,and 4 & E.v. D.Schulenburg, note Cobdenv. Ken­

; 13; Swanston,rick­ 2 Lauton­216, Parkhust v. Johns. 492,
134, JohnsonDaverne; 1Hess;Yordan 19 v.v. Caine’s,Johns.

Moving;;157, Smith­ 1 372,v. Car. and HurdPayne, v.Hoffman
845, ;v. Andrews­ 5 52, RobsonCowp. v.Esp. Kemp.oeD­

said byIt was Mr. Justice at-Baylcy to extend to an
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Browiiclerk, 8 2torney’s & 726. vide. Stark.Ryl.Dowl. Sed.
v.396,Ev. 1.note Payson,

ofWhether the is all casesto be extended toprivilege
aprofessional or to caseonly employmentofengagement,

; andfor a cause what is the true limit be­conducting
;as an and aretween as anemployment atttorney agent

uniform, 2which the arequestions upon authorities not
note,& 4 ;Bro. v. 1 Car.Wadsworth Hamshaw­ & P.Bing.

158, v. ; 34,Williams Mudie­ 1 Ryan & S. 2Moody, C.
518,P. v. 1Pitt;Car. & Broad Malkin, 233,&Moody

;C. and note­ 2 525,S. Atk. ;Peake’s 108­ 2 Barn.Rep.
745,Cres. Bramwell ; 4,& v. Lucas­ 2 &Bro. CromackBing.

; ;eathcote­ 2 Swanston, ;v. H­ 189­Ves. Jr. 2 221­ 4
;235­ 2 Ev, 396,Esp. ;Stark. in notes­ 4 Vermont Rep.

614, v. ; Cowen,Durkee Leland­ 196,2 Wilsonv. Troup.
also,question,theUpon whether the rule to ap-is be

to madeonly communications the client hisplied by to
or whether it extends to aattorney, of theknowledge

contents,existence, and situation of instruments, and
which has been acquired the inwritings, by attorney the
professionalofcourse dif-engagement, there have been

ferent opinions.
If the Baker v. nold,note in Ar­ 1marginal Caine’s Rep.

257, cited for defendant,the had been the decision of the
court, it would have abeen direct him,forauthority but
Thompson Justices,and Livingston, there opinionsgave

the reverse ofdirectly the doctrine stated in note,the
Justice,Kent, and C.Lewis J. no opiniongave upon the

Radcliff, Justice,and alonepoint, sustains position.the
18In v. Mc­ Johns, 330,Jackson Vey, the held,court that

attorney bemayan compelled to testify whether a deed,
bydescribed the adverse isparty, in his possession or

not, so as to authorize the other on hisparty torefusing
it,produce parolto evidence ofgive its contents.

A similar decision was before made in Brant Klein,v.
“17, 335,Johns. and the court there said, the general

is,rule that attorneyan is not to be disclosqcompelled to
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Brown him his clientbetween andcommunicationsconfidential
v. asButthe business.professionalcourse of hisinmadePayson.

attor-of thematters, whichthe knowledgecollateralto
by observation, and whichney acquired personalhas

suchsecret, or as to collat-anot communicated aswere
the other party,,forfacts, which materialmayeral be

any confiden-betraynotand answer doesthe to which
may bethem, attorneythetial communication between

tocompelled answer.”
N. P.case to Bull.made in the lastA reference is

besaid, may examinedattorneythat an284, it iswhere
“ heand of which mighta of his knowledge,fact ownto

or attorneycounselbeinghad withoutknowledge,have
“ a ra-aboutquestionthe wereSo ifin the cause.”

ques-to thebe examinedwill,a he mightin deed orzure
or will in oth-seen such deedtion, had everwhether he

; but hea his ownfor that is fact of knowledgeer plight,
hisanyto discover confessionsnot to be permittedought

him such head.made onhave tomayclient
maythat an bemeant, attorneyonly,itIf this beby

he hasfacts of which ac-to thosetestifytocompelled
of ashisindependently employmentaquired knowledge

called to whethertestifythat he bemayandattorney,
time, in otherat anotheran instrumenthe has seen

time exhibitedat such otherbeennot havingitplight,
lawtheprofessional engagement,ofin coursetheto him

undoubted.is
mayintended, that he be called to stateit beBut if

by possibility acquiredhavehe mightof whichfacts
cause,attorney in theorcounselbeingwithoutknowledge

fromonlyknowledge pro-hadactuallyhewhichofbut
other instance itor, put,in theiffessional confidence.—

to state whethercompelledmay behethatintendedbe
hewhen hasin other plight,an instrumentseenhe has

to him pro-exhibitedbeenits havingfromonlyitseen
of the principlescounsel, the correctnessasfessionally

be questioned.wellverymay
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Crownauthorities, de-­has beenin itThere are several which
V.

aneidcd, produce papersis not bound toattorneythat payson.

280,6 v.by May­him client. Ves. Wrightentrusted to his
; 8210;; 4 612­er­ 1 Ch. Vermont Rep.Maddock’s

Mass. 370.
And that the same rule applies,it has been held even

if to him abythe were entrused thirdpapers originally
391,14 v.person, in another cause. Johns. Jackson

38,Burtis; 3 499, ; 3Day, v. Stark. Rep.Judd­Lynch
v.Laing Barclay.

615, Williams,In 4 Rep.Vermont Mr. refer-­Justice
n Klein,to the decisions i­ Brant and v.v.ing Jackson

me,Mc­ “it tosays, that thus far is atVey, appears going
thevariance thatgeneral principle applicablewith to

if deed orsubject, the waswriting communicated or en­
trusted to in professionalthe attorney confidence.”

attorneyAn cannot be allowed to anproduce abstract
deeds,of title made him asby or toattorney, give parol

8evidence of their &contents. Dowl. Ryl. 726, The
“v.King Mr. JusticeUpperBoddington. Bayley said, the

whole of those acontents were confidential communica­
ation between andclient his attorney and therefore

from disclosure.”privileged
v. Ackerman,In Brard 5 120,Esp. it was held, that an

is not bound toattorney testify to existence,the date, or
ofof a billsum when theexchange, ofknowledge those

is fromonly derived theparticulars bill being intrusted
him his client.to by

v.Robson 5 52,And in Kemp Esp. it was ruled, that
“ where an hasattorney come theto aofknowledge

ordeed instrument having been destroyed, from the cir-
of hiscumstance being employed as attorney, he cannot

fact,asked tobe as the the knowledge of which was so
“obtained.” Lord said,Ellenbo-rough one sense is priv-

as asileged well another. He cannot be said to be
as to what hears,heprivileged but tonot as what sees,he

where the knowledge acquired as hasto both been from
his as ansituation attorney.



448 MERRIMACK.

Brown opinion.this to be the better The situa-We believe
v.

forof a delivered to an attorneyand contents paper,Payson. tion
is asemployment attorney,in the course of asinspection,

ana of confidence as oral state-professionalmuch matter
its or condition can be.ment contentsof

liberty isis not at to disclose what com­attorneyAn
client,aconfidentially latterby thealthoughmunicated

2 578 v.the RixCamp.court.shapenot beforein anyis
695,;760, Wilsonv. Rastall­ 2; Esp.4 & E.D.Withers­

v. Herne.Slowman
follows, that the in this was not boundattorneyIt case

offor thequestionfirst situationproposed,answer theto
to him thenotes, they were for pur-when presentedthe

to him a profes-became fromsuit, knownthisofpose
him, within and this a view toreposedsional confidence

material, which well doubt-maywas beif thatsuit,a
he wasacquired by meanswhichThe knowledgeed.

an and this wasattorney,as whetheremploymenthisof
client, or an inspectionof the bya statementverbalby

is immaterial.presented,paperof the
from thewas receivedknowledgethisSo whether

Low, apparentlywho is notrecord, fromoron theplaintiff
Low is in fact the client.court, is immateriaijfthebefore

ahowever, is of charac-differentquestion,secondThe
were not leftthe notes withwhetherenquiry,Theter.

Low, iscollection, by equivalent to anforattorney,the
is in fact the client.notLowwhetherenquiry,

that this is a matter oito showfoundisauthorityNo
in its so con-any'propriety beingis thereconfidence, nor

sidered.
confidential,beit forcannotsuitsofcasesordinaryIn

record, andthe whereuponappearsthe clientofnamethe
to know withis entitledthe partythinknot, wedoesit

inis noand, rightthat therehe is contending,whom
court, say thatin andattorneyanone toany employ

sent himwhodisclosingfromisattorney privilegedthe
there.
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An isattorney compellable to identify ofthe hisperson
client. Bull. ;N. P. ;284­ 846­ 2Cowp. Ev.Stark. 398.

A contrary held,doctrine was 2 1122, Rex v.Strange,
Watkinson, but reporterthe added a quere.

760,In 4 D. & E. the isenquiry gone into by Mr. Jus*
Buller, thetice whether witness was asprivileged to this

or andthat Lordperson, Kenyon says, in the same case,
it is tonecessary enquire whether he was in the situ­
ation which he assumed to himself.

In v. 1Pope, &Moody Mal. 410.Levy Mr. Justice Parke
held, that attorneythe aconducting cause in court

calledbe as amay witness theby opposite side, and
him,asked who employs in order to show the real party,

so in hisand let acts and declarations.
v.Parkhurst Lou­ton,And in 2 Swanston, 210,[194,]

the witness demurred to the interrogatories exhibited to
examination,for hishim on the thatground they refer­

red to transactions in which he was employed as attorney
“and solicitor. The Lord Chancellor said, the witness

on groundthe that hisdemurring answer would violate
inreposedthe confidence him as attorney, must name

the to heparty whom was attorney,” a demurrer—that
uin such wascase but thenothing witness’s tender of

he shouldwhyreasons not answer questions,”the —and
“ it must have been overruled,that reason,if for this
that the witness has notonly, bystated it who his cli­

ent was.”
Graves,of Straw v. in Grafton,The case appears also,
it, bethe statement of to afrom direct authority on this

point.
then,The attorney, was bound to evidence thusgive

and as thefar, defendant was precluded examiningfrom
fact therehim thisto must be a Mew trial

57von. vi.


