HILLSBOROUGH.

BALLARD PETTINGILL versus JonaTHAN RipE-
oUT.

In this state, the owner of goods stolen, may commence a civil action for
the injury, before the conviction or acquittal of the party, charged with the
taking.

Treseass for taking the plaintiff’s horse. The suit
was commenced on the 16th Decerniber, 1831. The cause
was tried upon the general issue, at September term,
1832, when it appeared that at February term, of this
court, here in 1832, the defendant was convicted of steal-
ing the horse which was the same taking of which the
plaintiff complained in this suit.

Atherten, for the defendant, contended, that the action
could not be maintained, because it was commenced be-
fore the conviction, the civil remedy being merged in the
felony, untii conviction. But the court overruled the ob-
Jjection.

After a verdiet in favor of the plaintiff, a motion was
made by the defendant’s counsel, for a new trial—Ath-
erton still insisting that the action did not lie before con-
vietion or acquittal.

E. Parker, for the plaintiff.

Ricuarpson, C. J. delivered the opinion of the court.

It is urged, in this_case, that the party injured, can
maintain no action commenced before the conviction of
the offender, because the civil remedy was mergedinthe
felony until the conviction, and did not emerge until af-
ter that event, so that in fact there was no cause of ac-
tion when the suit was commenced.

But how the civil remedy can at this day be consider-
ed as merged in the felony, counsel has made no attempt
to explain ; nor does it seem to us to admit of any ex-
plaratioh.
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When an assault upon an individual ends in murder, Pe*tvinéi‘?
it may be said that the assault is merged in the higher Rigeout.
crime of murder, and this is easily understood.  So if —
a bond be given by one, fur the contents of a nofe he
gives to another, it is easy {o see how the inferior reme-
dy upon the note may be merged in the higher remedy
upon the bond.  And in the early days of the common
law, when the severity of the criminal code left in the
case of felony no room for private redress, when not
only the life, but the goods, chattels and lands of the of-
fender were all forfeited, we can very easily understand
how the civil remedy was merged in the felony. Haw-
kins’ Pl. of the crown, Book 2, cap. 49 ; 4 Blackstone, 94
—98 3 Coke Litt. 390—381.

But at this day it is not pretended, that the merger
lasts beyond the time of judgment in the criminal prose-
cution.  What is it then ? Kvery man is presumed to
be innocent until convicted. There is, then, before con-
viction nothing in which the civil remedy can be merg-
ed except a suspicion of felony ; and the moment this
suspicion is found by a irial to be either well or ill found-
ed, the merger ceases. 12 East, 409 ; 4 Greenleaf, 164 ;
3 ditto, 458 ; 4 N. H. Rep. 239 ; 2 Car. & Payne, 421 ;.
15 Masg. Rep. 831 ;2 D. & E. 750 ; Buller’s N. P. 32 and
185 1 Levintz, 247.

To call a suspension of the civil remedy, till the crim-
inal justice of the state is satisfied, 2 merger, is in our
opinion very little, if any thing, short of an abuse of lan-
guage. And in the case of Crosby v. Leng, 12 East, 409,
the rule that denies private redress until the public jus-
tice is satisfied is placed entirely on grounds of public pol-
icy. Not a word is uttered by the court of any merger.

The question then, is, does that rule existin this state ?

It has not been actually applied in any case that we
can recollect. We are then at liberty to adopt or reject
it according as we may find it adapted, or not adapted, to
the situation and circumstances of this state.
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Weare by no means satisfied that therale is ofany prac-
tical use in any country. Buthoweverthat may be, we are
very well satisfied that the people of thisstate wantnoad-
ditional stimulants to prosecute offenders. Rogues are
almost the only game our people have to pursue, andthey
are by no means backward in that chase. Wedec not be-
lieve that if the civil action and the criminal prosecution
go forward together, the public justice will sustain any
detriment whatever from that circumstance.

At all events, there seems to us to be no sound reason
why the party injured should net commence his action
before the conviction or acquittal of the offender. It will
be enough if he is compelled to wait for a trial in his
cause, until tlie prosecution in behalf of the stale is
brought to a close. Whether even that is expedient, it
will be time enough to settle, when the question arises.

To compel the injured party to wait until the prosecu-
tion for the offence is ended before he can commence an
action must be, as is very well known, in most cases to
deny all remedy.

We are, therefore, clearly of opinion, that it is no ob-
jection to this action that it was commenced before con-

viction.
Judgment on the verdict.

e rown oF Hupson versus James TennNey
and others,

in an action upon a bond given by a collector of taxes, in order to make him
linble for interest, it must appear that he bas made use of the money col-
lected, or unreasonably neglected to pay it aver.

1n debt upon a bond, if the condition is performed after the commencement of
the action, so that upun a hearing in equity execation is awarded only for
nominal damages, still the plaintiff is entitled to full costs.




