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versusBritton Turner.

a party pay, uponWhere to a special performanceundertakes contract for the
labour, contract,of he is uponnot liable to be charged specialsuch until

the money'is ;accordingearned to terms of the agreementthe and where
contract,partiesthe expresshave anmade the law will implynot and raise

into,a partiescontract different from exceptthat which the have entered
upon some farther transaction them.between

contract,In a peiform par-case of failure to special bysuch the default of the
service,ty contracting money byto do the if the is not due the terms of

specialthe agreement, and the nature of the contract be such that the em-
done,ployer reject anycan what has been and refuse to receive benefit

do,part performance, to as-from the he is entitled so unless he have before
done,accepted of what has been and in such the partysented to and case

maylabor is not entitled to recover however heperforming'lhe much have
done.

character,if, party actuallyauponBut a a receives usefulcontract of such
labor, and above the dam-thereby advantage,and derives a benefit and over

by party,has the theage which resulted from a breach of contract other
done, received,the and the value a considera-actuallylabor furnish new

tion, thereupon promiseand the law rea-payraises a to to the of theextent
same,sonable worth of the excess. And the rule is the thewhether labor

breach,was and accepted, by party priorreceived thethe assent of to the
contract, which, nature,and by partyunder a from the was toits receive

contract,completionthe labour from time to time until the of the whole or
acceptedit was and by subsequentwhether received an assent per-to the

informance of all which was fact done.
broken, partyIn case such is theby employedcontract fault of the after

received, entitled, elect,part performance employerhas is sobeen the if he
defence,put purposeto the of the in for reducingbreach contract the of

due,nothingthe that is and the benefits for which hedamages, showingor
case,is has*charged,liable be in that is the amount of value which heto

received, prom-impliedtheany,if beyond damagethe of theamount —and
pricestipulatedraise, is, of theise which the law will amountpayto such

tocostlabour, it wouldwhatdeductingfor the remainswhole as after
haswhichservice, qny damagealsoandprocure completiona of the whole

contract.of thefulfilmentbeen of the nonbysustained reason
theto, thangreafSrequalare ordamagesin suchIf case it be found that the

havingemployer,that theperformed, solabouramount of the of thevalue
the wholecontract, uponnothaswholeperformance of theto therighta

recover.cannotservice, plaintiffthecase a beneficialreceived
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for of la-chargedbe the value thepermit toelects to himselfemployerBritton If the

v. so,defence, he is entith d to dobor, indamagesinterposing thewithout
Turner. performancethe non ofhis fordamagesan tomay.and have action recover

the contract.
him, he mustin the actiondamages againstthe consideredIf he elects haveto

thebeyondto beconceding are not extendedtheythatbe asunderstood
received, sus-afterwardshas he thereforehe and cannotof whatamount
damages.tain an for furtheraction

Assumpsit thelabour, byperformedfor work and
9th,defendant, Marchfromin the service of theplaintiff,

27,1831, 1831.to December
counts, andthe commonThe declaration contained
labor, aver-meruit, for thea count inthemamong quantum

dollars.it to be one hundredring worth
thePleas,C. plaintiff provedin the C. theAt trialthe

forth in the declaration.of the labor as setperformance
aperformed spe-was that it was underThe defence

to year,the oneworkplaintiffcial contract —-that agreed
1832, and thatMarch, 1831, Marchin tofrom some time

thesaid laboryear’sto him forthe was paydefendant
; the defend-andsum one hundred and dollarstwentyof

thesuch wasant show thatoffered’ evidence totending
done.contract under which the work was

plaintiffthealso to show thatEvidence was offered
consent,his and itservice withoutleft defendant’sthe

that the had nothe defendantby plaintiffwas contended
in his employment.not continuingforgood cause

arisingno of anywas evidence offered damageThere
in-farther than was to bedeparture,from the plaintiff's

the entirenon of contract.ferred from his fulfilment
The if satis-that weretheycourt jury,instructed the

un-fied from the was performed,evidence the laborthat
hun-der to onea contract labor a sum offor theyear,

dred and dollars, thattwenty were satisfiedtheyand if
plaintiffthe labored the declar-only in thetime specified

ation, and then hisleft the service,defendant’s against
consent, and cause,without any yet thegood plaintiff
was recover,entitled to count,under his quantum meruit



worth,as much as the labor performed reasonablyhe was
and under forthis direction the a theverdictjury gave
plaintiff for the ofsum $95.

The defendant toexcepted the instructions thus giv-
en to the jury.

llanderson for the defendant.

The general principle established allby the eases,old
is, that where the entire,contract is as where Aj agrees
to ado certain for Bwhichthing, is to make*a certain
compensation, the of the A adoing isthing by condition
precedent, and he has no remedy until he has fully per-
formed his part-

There are several leading cases to therelating subject.
Culler Air. Powell,v. 6 ;D. & E. 320 McMillen v. Wander-

12 ;165Johns.lip, Hudsonv. 20 ;Johns. 24Swift, Lantry
Parks,v. 8 Cowen, ¡Ellis63 v. Hamlin, 4 ;52Taunt. 11

; ;254 17 ditto,Hep.Law 340- FaxonCom. v. Mansfield
Holbrook, Trustee,2 ;and Mass. 147 Stark v.Rep. Parker,

; Stevens,2 267 Mores v. 2Pick. Pick. 332.
7Leonard, 181,Pick.v. was aHayward contract to

land,a thebuild house on atplaintiff’s a price,certain
and in a Theparticular manner. first count was upon

contract, thethe second meruit forquantum work’andja-
bor, and materials found. The court there decided that

inthe count meruitquantum sustained,bemight and refer
282,14approbationwith to Mass. 2and Pick. 267. They

the defendant saw the work onsay, from togo day day,
fault,and found no either with the materials,work or and

may be topresumed have to receiveagreed the work as
done,it was &c.

The case 15,of v.Wadleigh Sutton, emit is like the case
in the 7th andPickering, sustainedmay be without af-

thefecting case under consideration.
aOn full ofexamination the decisions upon this sub-

noject, it willdoubt be found, that in modern times courts
have, extent,to a certain relaxed from the strict rules
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a inBritton and sustained count quantumhaveformerly adopted,
v. not fully performedhadwhere the plaintiffcasesmeruit inTurner.

■ it has sobeencases whereBut all thehis contract.
havethis case —nonefrombemay distinguishedheld

action.presentof themaintainingthe lengthgone
house,a aof to buildTake cases contracts bridge,the

theall the of cases wherevarietyandor highway,
done,in certain labor to be and mate-consistsagreement

accordingnot tocontract is fulfilledprovidedrials —the
built,house, or or are buthighwayits terms —the bridge,

action, therefore,No willasnot so done agreed.well
sayin those casesBut the courtlie the contract-upon
fur-materials arebenefit thewhen the for whoseparty

todaydone, sees the work fromnished, and the labor
materials, and suffersalso theproceeds,as seesday, it

or withoutobjection, put-on withoutthe tobuilding go
ac-work, that heshall be consideredto the itan endting

consents to abandon the strictin factit —that hecepts
one, is tocontract, a new whichmakesof the andterms

reasonablyare worth.and materialswhat the laborpay
cases, anofclass where agreementinSo also another

byofdeliveryand articles estimatedis made for the sale
meA to deliveragreesSupposeorweight measure —

bushel,to whenhewheat,at per paid§1,50150 ofbushels
IIfonly fifty. keepdeliversdelivered, but heallit is
tocontract, and agree payI a newmakethe bushelsfifty

IifBut decline keep-are worth.bushelsfiftythewhat
away,it he cannot force itA to takeit, requestanding

itnolens, compeland me to forpayme nolens,upon
my consent.against

with whom the con-In the theforegoing personcases
conduct,hismade, it haspresumedis is from con-tract

the wholesented, receive less thanin the one case to
delivered, in toto be and the other re-amount agreed

kind,of a or aand different inthe labor materialsceive
manner, He hasstipulated.from thatform anddifferent

old,contract, and thea new abandonedmadeshortin
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and it is on this only,'thatand thisground, ..those'decis-
ions can be sustained.

Bat the thosecase before the court is different from
where it has held abeen meruit lies. cannotItquantum

abe contended that the defendant to receiveconsented
labor, ;the andof bepart accountable for such nopart

to thiscontract effect can be implied. He had it not in
his power execution,to thisprevent part as in the case

house,of the &c. nor could he deliverbuilding bridge,
back the Iflabor done. fastenedany contract is upon
him, it is him made aput upon consent. Hehisagainst

for an entire never con-year’scontract work. He has
to receive and a year.sented for less thanpay any time

such canNo consent be implied.
;cited, ;.2The cases before in 147 267Mass. 2 Pick.

;12 8 Cowen, ;Johns. 165 and 63 are as in asfully point
;if made for occasion andthe courts in modernalthough

maytimes have in law,succeeded around the oldgetting
cases,in sundry it is believed that the decisions last re-

stand, overruled,ferred to never beenyet but re-having
force,main in lull and seem thisthey fully to de-support

fence.
{¡oldTo out men toinducements to violate their con-

tracts, into,when entered is of immoralfairly tendency,
quiteand whether the decisions have not fargone

held outand inducements to men dis-enough, enough
to theirposed disregard engagements, may perhaps de-
consideration.serve

Wilson, plaintiff".for the

Parker, J. delivered the opinion of the court.

assumed, thatmayIt be the labor performed by the
and for which he seeksplaintiff, to recover a compensa-

action,in thistion was commenced under a special con-
totract labor for the defendant year/forthe term of one

dollars,the sum oneof hundred and and thattwenty the
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abut thatportion time,ofplaintiff has labored and has
completeto the entirefailed contract.voluntarily

then, that he isclear, not entitled toisIt recover up-
itself, service,thethe contract because whichon was to

to the sum hasupon,him agreed never beenentitle per-
formed.

arises,questionBut. the can the plaintiff, under these
acircumstances, recover sumreasonable lor the service

under thehas actually performed,he count m quantum
meruit.

this, questionsand of a similar nature,Upon the de-
in the bookscisions to be found are not reconciled.easily

held,It thisuponhas been contracts of kind for labor
ai ato be that theperformed specified price, party who
to fulfil thevoluntarily byfails contract theperforming

for,whole labor is not tocontracted entitled recover any
actually performed,the labor howeverfor much hething

towardsmay have done the performance, and this has
the settled rulebeen considered of thisuponlaw subject.

Parker;2 v.267, 147,Pick. Stark 2 Mass. Faxon v.
; 165,12 Johns. McMillen v. ; 13Vanderlip­Mansfield­

94,Johns. v. 19 Johns,Jennings 337,Camp; Reab v.
Barn,63,Moor; 8 9Cowen, ;v. Parks­ &Lantry 92,Cres.

; 256,2 Stark.Sinclair Bowles­ Rep.v. v.Spain Arnott.
in its operation mayThat such rule be very unequal,
is apparent.to saynot unjust,

performA contracts to certain specifiedwhoparty la-
hisbreaks contract thebor, and who in first instance,

it,toattempt perform canany onlywithout be made lia-
the which the otherpay damagesble to party has sus-

of such non performance,tained by reaso# which in
be amayinstances triflingmany party who in—whereas

upon performancehas entered the offaith his con-good
completed it, and thentract, nearlyand abandoned the

the other partyfurther hadhasperformance although—
done,allthe of thatbenefit has been and has pur-full

no actual inhaps subjectedsustained factdamage to—is
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a loss of all which lias been performed, in Brittonthe nature of

v.for thedamages non of the remainder, uponfulfilment Turner:
the technical rule, that the contract must be fully per-
formed in order to a ofrecovery any ofpart the com-
pensation.

By the ofoperation rule,this then, the party who at-
tempts performance muy be placed in a much worse sit-
uation than he who wholly contract,hisdisregards and
the other party may more,receive much by the breach

contract,of the than the which he hasinjury sustained
breach,by such and more than he could be toentitled

were he to recover anseeking by action.damages
case osThe before anpresents illustration. Had the
in thisplaintiff case never entered upon the performance

contract,of his the could notdamage probably have been
than some expensesmallgreater and trouble incurred

another to do thein laborprocuring which he had con-
Ruttracted to enteredperform. thehaving upon per-

formance, and labored a months,nine and half the value
of which labor to the defendant as found by the isjury

if the defendant can succeed in this■95, defence,he in fact
five sixthsnearly of the value areceives of whole year’s

labor, of theby reason breach of by the aplaintiffcontract
only utterlynot disproportionatesum to any probable,

damage whichsay possibleto couldnot have resulted
of toplaintifftheneglectthe continuefrom the remain-

months,an halfand but altogethertwo beyond anying
havewhich could been recovered by thedamage defend-

ant, doneliad the plaintiff nothing towards the fulfil-
his contract.ment of

Parks,illustration is v. 8Another furnished in Lantry
Cowen, There the83. defendant hired the plaintiff fora
year, dollars month.per plaintifften The workedat ten

months, and then left he workand half wouldsayingan
was MondayThis on Saturdaymore him.no for —on

returned, work,and histo resumeplaintiff offeredthe
hesaid would him noemploythebut defendant longer.
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on Sat-Britton defendantof thecourtThe held that the refusal
v. hecontract, that couldandhiswas a ofurday violationTurner.

performed.the laborrecover fornothing
cases, inhowever, principleswhichotherThere are

to a result.differentadopted leadinghave been
to cer­said, performa contractsIt is partythat where

instance, tomaterials, as, forwork, furnishtain and to
vari­done, but with somea house,build and the work is

contract, ifyetthebyprescribedations from the mode
and materialslaborof thethe has the benefitother party

are reasona­theyasso muchpayhe should be bound to
v.181,97, ; 7 Hayward2 98­ Pick.Stark. Ev.bly worth.

HouseMeeting8 v.Leonard; First178, Cong.SmithPick.
7 Green.Lowell; Cowen, 564, v. Schroeppel;4 Jewellin

Pul.; &; 139­ 4 Bos.v. N. P.78, Madison­ Bull.Hayden
; ; East,13 7 479.;355­ 10 36­ 97­Johns. Johns.

Ellisinhave been holdenseems toA different doctrine
cases,52, in suchHamlen, 3 and it is apparent,v. Taunt.
speci-mannerin theif has not been builtthat the house

Thedone.has not beencontract, the workfied in the
per-tohewhat contractedperformedhas no moreparty

for a certainform, to laborwho contractedthan he has
failed the time.completeand toperiod,

in such cases that thevirtually concededtruthIt is in
been,had the party per-if itdone,been forhas notwork

uponto recover the contractbeit would entitledforming
he do.itself, it is held cannotwhich

in principle,cases are not to be distinguished,Those
circumstance,thebe in thatunless itpresent,thefrom

materials,to furnish andhas contractedthe partywhere
manner,in alabor, specifiedto build a houseasdo certain

contract, the forpartyto theaccordingit is not doneif
noit —elect to takerefuse to receivemayit is builtwhom
ifhas thereforeperformedfrom what beenbenefit —and

receive, value—he to thepayshall boundhe does be
labor, day,frommerely, dayin a for towhereas contract

benefit ofis the the con-partythe continually receiving
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tract under an fulfilled,expectation that it will be and
cannot, it,the breach of'upon an. to refuse tohave election
receive done,what has been and thus himselfdischarge
from payment.

Rut we think this difference in the nature of the con-
tracts docs not justify the of aapplication ruledifferent
in relation to them.

The who forparty contracts labor for amerely, certain
period, does so with full must,that he fromknowledge
the case,nature of the be accepting part performance
from day to day, if the other commencesparty per-the
formance, and with also that the otherknowledge may

fail of theeventually completing entire term.
If under such circumstances he aactually receives ben-

efit from the labor andperformed, over above the dam-
occasionedage by the failure to complete, there is as

much payreason he should thewhy reasonable worth
benefit,of what has done for histhus been as there is

when he enters and the house whichoccupies has been
him, stipulationsbuilt for but not to the ofaccording the

enters,contract, notand which lie perhaps because he is
done, butwith what has beensatisfied circum-because

it is,him to such as itacceptcompel that liestances
of the house.valuefor thepayshould

are sold aupon specialWhere contract asgoods to
nature, and andquality, price, have been used be-their

discovered,hasinferiority been or other cir-theirfore
haveoccurred whichhave rendered it im-cumstances

for the vendee to rescindor inconvenient thepracticable
to have been thetoto, practiceit seems for-incontract

vendor to recover the stipulated price,theallowtomerly
a forcross actionbyrecovered damagesvendeetheand

“ But latercontract. to theof the accordingbreachthe
the in such casepractice, vendeeconvenientmoreand

offor the to evidenceallowed, price,an action giveinis
andin reduction ofof damages,theinferiority goodsthe

entitledhis is nothas contractwho brokenplaintiffthe
62von. vi.
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Britton which thethe benefitsofthan valuemore therecoverto
; andgoodsfrom thederivedactuallyhasdefendantTurner,

~ plaintiff'can­thebenefit,nothe latter has derivedwhere
;642­ 1640, Starkie’sEv.2 Stark.all.”not recover at

Smith.107, Okell v.Rep.
for athe ofpurchasecontractsa personSo where

at a and receivesmerchandize, price,certainofquantity
that withoutkeeps part,and heonly,ofdelivery parta

payheld that hehas mustreturn, it beenoffer of aany
;Casson­ Com.v.of 5 & Cres. Shiptonvalue it. Barn.the

55, note.; 1F. Baker Sutton­ Camp.v.ActionDig.
entertained, 5beento haveA different seemsopinion

Oliver, and a different de­61, v.Bos. & Pul. Waddington
281, Walker v. Dixon.had, 2 Rep.Stark.cision was

classes ofis a all theseclose betweenanalogyThere
cases, decisions have been made.in which such diverse

to receive merchan-If has contractedthe whoparty
that thedize, it,a uses inand expectationtakes part

done, there seemsdelivered, is neverwill be whichwhole
what hepayto be reason that he should forno greater

hashas is re-received, than there that the whoparty
circumstances, shouldin under similarpart,ceived labor

has been done for his benefit.of whatthe valuepay
said, plaintiffin those cases where theIt thatis has-

there anto recover acceptancewaspermittedbeen of
The is,answer thathad been done. wherewhat the
day day,is to labor to for acontract from certain period,

donefor whom the labor is inparty stipulatesthe truth
it as it isday,from today performed,to receive and al-

eventually do allthe other not he hasmay con-though
been, ando, has necessarily, acceptancetracted to there

contract,has done in of thepursuancewhat been andof
thethe must have understood when he madeparty con-

acceptance.tract was he suchthat there to
If then the in the outset toparty stipulates receive

part time, aperformance from time withto knowledge
that the may not be see reasoncompleted,whole we no
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Brittonthehe should forwhy paynot toequally he holden
v.

amount of value received, as where he afterwards takes Turner.
the done,benefit of what has been with a thatknowledge
the whole which was contracted for has not been per-
formed.

In case has the contract performed.neither been In
ancan action be sustained onneither the con-original

tract.
In both has topartythe assented receive what is done.

is, thatonlyThe difference in the one case the assent is
prior, with a allthat not beknowledge may performed,
in the other it subsequent,is with a knowledge that the
whole has not been accomplished.

We have no hesitation in holding that the same rule
should be toapplied cases,both classes of especially, as

of the ruleoperationthe will be to make the party who
to fulfil contract,has failed his liable to such amount of

as sustained,the other haspartydamages instead of sub­
an entire a partialhim to loss forjecting failure, and thus

amount received in manythe casesmaking wholly dis­
the 1injury.to Saund. 2proportionate 320, ;c­ Stark.

.Evid. 643­
“is as uponIt hard plaintiffthe to preclude him from

all,at because he hasrecovering failed as to part of his
entire vvhere hisundertaking,” contract is to labor for a

itas cancertain be inperiod, any other description of
thecontract, provided defendant has received a benefit

thefromand value labor actually performed.
then, thatWe hold where a party undertakes to pay

a contractupon special for the performance of labor, or
materials,the of ishe notfurnishing to be uponcharged

specialsuch agreement until the ismoney earned accord-
the it,to terms made,of anding where havepartiesthe

an contract theexpress law will andimplynot raise a
different fromcontract that havepartieswhich the en-

into, upontered someexcept farther transaction between
the parties.
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contract, byBrittoú specialsuchperformof a failure toIn case

v. service,do ifto thecontractingpartydefault of thetheTurner.
specialtheterms ofthemoney by agree­is not duethe

labor,for his or for thement he is not entitled to recover
receives whatfurnished, the other partymaterials unless

casedone, furnished,has the wholeuponbeen or and
282,derives a from it. 14 v. Montague;benefit Mass. Taft

2 644.Stark. Ev.
character,if,But made of awhere a contract is such

a labor, materials,party or and there­actually receives
by thederives a and abovebenefit and overadvantage,

the con­from the ofwhich breachhas resulteddamage
thedone, andtract labor actuallythe theby party,other
lawconsideration, thereceived,value anda newfurnish
theextent ofto to thepayraises athereupon promise

This consid­mayof bereasonable worth such excess.
case, originalered theas a new one not withinmaking

“ on hispartyand the is to recoverentitledagreement,
ac­case, asdone, yetfor the work not butnew agreed,

4.1 22­the Dane’s Abr.by defendant.”cepted
ofwhole,If the natureon such failure to theperform

can whatemployer rejectthe contract be such that the
fromdone,has benefitanybeen and refuse to receive

do,to and inhe is entitled so suchpart performance,the
he hasis to be unless beforecharged,case not liable
done,what has beenand ofto howev­acceptedassented

have doneother towards theparty mayer much the per­
receivedHe has in such case andnothing,formance.

but entireto receive the mat.nothingcontractedhaving
tois hisfor, pay,contracted he not bound becauseter

whole,on theonly pay receivingtowasexpress promise
andthe law cannotreceivedactually nothingand having

But wheretopromise pay.not to raise an impliedought
materials,thereceives usesparty value —takes andthe

to thelabor, payhe is liabehas from theadvantageor
38,1 Camp.of has received.worth hereasonable what

rule is wheth'Garrard. And the the sameFarnsworth v.



of the par-the assentand byer it received acceptedwas
which, frombyabreach, under contractto thety prior

labor, to time un-from timenature, to receiveits he was
; itor whetherthe whole contracttil the ofcompletion

an assent toaccepted by subsequentandwas received
in done. If re-which was fact heof allthe performance

as himprecludedcircumstancesunder suchceived it
afterwards, not alter the casethat doesitfrom rejecting

his assent.^by•—it has been receivedstill
that per-thereasoning,In fact think the technicalwe

andlabor is a condition precedent,formance of the whole
it—thatthe to any dependent uponrecoverright thing

the no apportionmentcontract entire can betherebeing
—and an no other canexpressthat there contractbeing

performance ofsubsequentbe even theimplied, upon
to this speciesservice—is not of con-properly applicable

tract, actuallya has been per-where beneficial service
believe,; to thatformed for we have abundant reason

is, thatgeneral communitythe theof theunderstanding
forthe thecompensationhired laborer shall be entitled to

nothe do continueservice actually performed, though
for,the entire and such contracts mustterm contracted

be presumed thatto be made with reference to under-
an stipulationunless shows the con-expressstanding,

trary.
Where a beneficial service has been and re­performed

ceived, therefore, contracts kind,under of this the mu­
tual cannotagreements be considered as to thegoing

consideration,whole of the asso to make them mutual
conditions, the one precedent other,to the without a

thatproviso to effect. 1 H.specific 213, note,Black.
; 6 570,Boonev D. & E. v.Eyre­ Jones; 10Campbell East,

v.295, Ritchie Atkinson; 745,4 Taunt. Burn Miller.v.
easy, if choose,It is soparties anprovide byto ex-

earned,that shall ifprés agreement be thenothing la-
hisborer leaves employer performedwithout thehaving

whole service and then there can be incontemplated,
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for a ifpretence recovery he deserts thevoluntarily ser-
thevice before ofexpiration the time.

amount, however,The for which the employer ought
beto wherecharged, contract,the laborer abandons Ins

the reasonableonly worth,is or the amount of advantage
lie receives theupon transaction, 15,whole Wad-­(ante

and, labor,v. inleigh Sutton,) the value ofestimating the
contract forpricethe the 7service cannot be exceeded.

; Wendell, 285,78­ 4 HudsonGreen. Dubois v. Delaware &
; 121,7 Wend. Koon v. Greenman.Canal Company­

a makes a contract he isfairlyIf entitled toperson
if this is notit and done he is enti-fully performed,have

atled He maintain suit to recover the¡nayto damages.
nonby performance.sustained theamount of damage

takesparty byand which theThe benefit advantage
therefore, value which lie re-is the amount oflabor,the

;the amountafter ofceives, deducting damageif any,
isthis in defence he entitled so toputtoif he electsand

law will raise,which the inpromiseand thedo, implied
stipulatedof the pricesuch amountcase, is to paysuch

what itafterlabor, as remains deductingwholefor the
ofof the residue thecompletionatocost procurewould

sustaineddamage has beenwhichalsoservice, anyand
the contract.offulfilmentnonof thereasonby

are equalthat the damagesfoundit becasesuchIf in
labor performed,theofamountthethanto, or greater

fulla to the perform-righthavingemployer,thethatso
the whole casenot receiv-contract, uponhastheofance
cannot recover.service, the plaintiffa beneficialed

to the value ofpayemployertherule, by bindingThis
thereceives, and laborer to an-actuallyheservicethe

the entirecompletedoes nothewhereinswer damages
to driveformerto theno temptationcontract, leavewill

term,hisofcloseservice, near thehisfromlaborerthe
; norpaymentfromescapetotreatment, in orderillby

stipulatedthebeforehis servicedeserttoto the latter
in-in most; it willanda reasonsufficienttime, without



1834,TERM,JULY 495

Brittonstances settle the andaction,whole in onecontroversy
v.prevent a ofmultiplicity suits and cross actions. Turner.

instances, however,There bemay where the damage
occasioned is much ofgreater than the value the labor
performed, and if to permitthe electsparty himself to
be labor,forcharged the the interpos-value of without

theing defence, so,in he tois entitled do anddamages
may have an action to recover his for the non-damages
perlormanee, whatever, 1be. Mason’smay Rep.they
Crowninshield v. Robinson.

And he anyaction at time aftercommence suchnuiy
the broken,contract is no suit has beennotwithstanding

;instituted he to have the dam-him but if electsagainst
him,considered in the he must be un-ages action against

derstood beas are not to extendedtheythatconceding
beyond received, can-the amount of what he has and he
not afterwards sustain an foraction farther damages.

case,the toApplying down,thus laid thisprinciples
the is onplaintiff entitled to verdict.thejudgment

The defendant aupsets mere breach theof contract
in action,defence of the thisbut cannot avail him. He
does not appear to have offered evidence to heshow that
was by breach,damnified such or to have asked that a
deduction should be made upon that account. The di-
rection to the jury was correct,therefore that the plain-
tiff was entitled to recover as much as the labor perform-
ed was worth,reasonably and the tojury appear have

aallowed ratapro compensation, for the time which the
plaintiff labored in the defendant’s service.

As the defendant has not claimed or had any adjust-
ment of damages, for the breach of the contract, in this
action, if he has actually sustained he isdamage still en-
titled to a suit to recover the amount.

Whether it is not necessary, kind,in cases of this that
notice should be to thegiven that theemployer contract
is abandoned, with an offer of adjustment and demand of

;payment and whether the laborer must not untilwait
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clue accord-beenhavewouldBritton the moneywhenthe time
v. B.action,an (5commencingcontract, beforeto theing-Turner.

thisinsettledto benecessarynotquestionsareP. 61)&
takenbeenhavingnatureof thatcase, objectionsno

here,
the verdict.onJudgment


