CASES

ARGUED AND DETERMINED

IN THE

SUPERIOR COURT OF JUDICAYU

FOR THR

COUNTY OF GRAFTON, JULY TERM,

A. D. 1834.

Waear versus KeNpALL.

The holder of a joint promissory note, signed by two individuals one of whom
was in fact a surety, received it before it was due and without any knowl-
edge of that fact. Subsequently to the time he so received the note he bad
notice that one was a surety and afterwards made a contract with the prin-
cipal by which he agreed to extend the time of payment without the assent
of the surety. Held that the surety was thereby discharged.

If such contract is founded upon a promise on the part of the principal to pay
more than legal interest during the time the payment is so delayed, it is nev~
ertheless upon a sufficient consideration to discharge the surety.

AssuMPsIT upon a promissory note signed by one San-
born and the defendant, dated November 18, 1829, pay-
able to one Hardy or bearer in one year {rom date with
interest.

Upon the trial in the Common Pleas, May term, 1834,
it appeared that the defendant was in fact surety for said
Sanborn. The plaintiff purchased the note before it
became due without any knowledge of that fact, but sub-
sequent to the time he so purchased it he had notice that
the defendant was surety, and afterwards, and after the
note became due, he made a contract with Sanborn for a
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farther delay of payment without the assent of the de-
fendant in consideration of a promise on the part of San-
horn to pay extra interest.

The court instructed the jury that it was not necessary
for the defendant to prove that the plaintiff knew at the
time of the purchase and transfer of said note that the
defendant was a surety, and that it was sufficient to dig-
charge the surety that the plaintifknew, at the time the
contract for delay was entered into, that the defendant
was in {act surety.

The court farther instructed the jory that a promise
to pay extra interest upon the note was a good and suffi-
cient cousideration {or the contract for delay of payment
on said note. :

The jury returned a verdict for the defendant and the
plaintiff moved for a new trial on account of misdirection.

Quincy, for the plaintiff,
Bartlett and JMinof, for the defendant.

By the Court. Parxer, J. We see nothing in thiscase
to make it an exception to the ordinary rule, that if the
creditor, with a knowledge that one of the makers of the
note is o surety, contracis with the principal to give day
of payment without the consent of the surety, the latter
is thereby discharged. 4 N. H. Rep. 221, Grafion Bank
v. Kent ; b ditto, 99, Bank v. Wooduard,

The plaintiff when he took the note had no knowledge
that the defendant was a surety. But he had such knowi-
edge before contracting with the principal to delay the
payment, and was under no obligation to make any sucl
contract, ,

The injury to the surety is the same as if the creditor
had possessed the knowledge at the time the note was
taken. - He counld not pay, and take up the note within
the term of the extended credit, and seek indemnity from
his principal, as he might otherwise have done.

All that justice requires is that such contract should
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not prejudice the right of the creditor, against the surety,
until he had notice that he was surety. When he hasg
notice of that fact, all he is required to do, ig, not to un-
dertake to continue the liability of the surety by a new
agreement with the principal without the assent of the
surety. This, manifestly, imposes no hardship upon the
creditor.

But it is farther argued, that the direction to the jury,
that a promise to pay extra interest upon the note was a
good and sufficient consideration for the contract for de-
lay of payment, cannot be supported. It would seem
that the instruction to the jury was fully sustained in

Bank v. Woodward, 5 N. H. Rep. 106.

But it is argued, that it would not be on a sufficient
consideration, to contract to delay for simple interest,
because the note— the original contract—gave that ; and
that a contract 1o delay on a promise to pay the usury,
would not be on a good consideration, because the usury
was illegal and thus the contract void, and of course
could not operate to discharge the surety.

But how can the contract be a contract to forbear, in
consideration of receiving ezira interest, unless legal in-
terest forms a part of the subject matier upon which the
contract is predicated ?

The argument, il admitted, will prove quite too much
for the plaintiff’s case. The rate of exira interest,
agreed to be paid, does not appear from the case sent up,
but such a separation ag the argument makes, would
seem to authorize the plaintiff to receive, legally, twelve
per cent upon his money ; because, according to that
reasoning, the six per cent, to be paid by the terms of the
note, is secured and received by means of the note, and
forms no part of the cousideration of the agreement to
forbear ; and, if that be the case, what is there to hinder
the creditor from receiving six per cent more as a con-
sideration for that agreement ; and why will not such

apgreement be upon a perfectly legal consideration, to
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which no objection can be made ? No penalty would be
incurred by the receipt of that six per cent, for the cred-
itor would not have taken more than six per cent for for-
bearing and giving day of payment, in pursuance of the
agreement. The other six per cent was payable by the
terms of the original contract, and must belegal ; andifit
formed no part of the consideration for the new contract
for forbearance, such contract to forbear, for another six
per cent, must of course be a legal binding contract, upon
an entire legal consideration, and the surety thereby dis-
charged. '

The fallacy in the arguinent arises from separating the
legal interest, and the usury, and assuming that the orig-
inal contract secured to the creditor the payment of the
legal interest, during the time for which the creditor
agreed to cxtend the day of payment. The note was due
and payable—the creditor might call for the money, or
the debtor pay it at any time. The creditor, therefore,
when the agreement was made, had no sceurity that any
interest should be paid him by the debtor for a single
day to come. He would reccive interest until the money
was paid, but there was no stipulation that it would not
be paid that day.

The contract with the principal, that the day of pay-
ment should be postponed to a certain period, secured to
him six per cent interest on the note for that period, and
that he was to receive this, was part .of the consideration
of the agreement for forbearance, and all the interest
agreed to be paid, over and above that six per cent, was
usury, for which, if paid or secured, a deduction might
be had in a suit upon the note, or a penalty recovered in
a separate action. '

When the court said that a promise to pay extra i'hte'r-
erst upon the note was a good and sufficient consideration
for the contract for delay of payment, it must have been
nnderstood as if it had been said, that a contract, by the
ereditor to delay payment, upon a promise by the prin”
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cipal debtor, that a certain rate of interest, amounting in
the whole to more than legal interest, should be paid
upon the note during the delay, was a contract fuunded
upon a sufficient consideration to operate as a dis-
charge of the surety, being made without his consent ;
and to [this there is no objection, for the reasons stat-
edin Bank v. Woodward. Such contract, by the law of
this State, is not absolutely void, but subjeets the recipient
toa forfeiture of three times the excess taken or secured
above the legal rate.

How far it is competent for the creditor to allege, in
answer to a defence of this kind by a surety, that the
contract for delay, whiclt he made with the principal, was
founded upon a consideration wholly illegal, so that it
might have been avoided, need not therefore be settled
in this case.

We are not prepared to accede to the argument, that a
contract 1o delay, for the legal interest, would notbeon a
sufficient consideration, because the original contract gave
that ; if nothing farther had been agreed to be paid. The
security which the creditor would acquire by such agree-
ment, that the payment should be delayed, and that he
should rcceive interest for the whole of the extended
time, might well form a suflicient consideration.

Judgment on ihe verdict.

StrveENS wersus Havr.

The statute relative to auditors anthorizes them to examine (he parties upésn
oath, and makes their report evidence on trial before the jury, but it does
not authorize the examination of the parties in court upen such trial, far-
ther than they _counld have been examined before its passage.

AssumMpsiT upon an account annexed to the writ, tried
in the court of Common Pleas, May term, 1834.




