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note, individualsby one of whomsigned twojoint promissoryaholder ofThe
anyandwas due without knowl-it before ita receivedsurety,in factwas

the time beso received the note he hadSubsequently tofact.of thatedge
prin-witha contract themadesuretya and afterwardsone wasnotice that

assentpayment without thethe time ofhe to extendby agreedcipal which
thereby discharged.suretythe wasHeld thatsurety.theof

promise part principal payon theupon a the of tofoundediscontractIf such
ispayment delayed,the the so itlegal during time is nev-interestthanmore

discharge surety.to theconsiderationa sufficientuponertheless

Assumpsit bynote one San-signeda promissoryupon
18, 1829,dated Novemberdefendant, pay-theandborn

one fromyearin date withor bearerHardyonetoable
interest.

term,Pleas, 1834,MayCommonin thetrialtheUpon
forsuretyin fact saiddefendant wasthethatappearedit

the note before itplaintiff purchasedTheSanborn.
fact, but sub-of thatany knowledgewithoutduebecame

had thathe noticeitbe so purchasedthe timetosequent
after theafterwards, andandsurety,wasthe defendant

afora Sanbornwithmade contractdue, hebecamenote
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de-of thethe assentfarther ofdelay payment without
San-ofon the partin of afendant consideration promise

born to interest.pay extra
necessarytlie it was notcourt instructed thatjuryThe

theatto knewprove plaintiffthe defendant that Cuefor
theand of said note thattime of the transferpurchase

a and it was towas that sufficient dis-surety,defendant
at thethe that the the timesurety plaintiffknew,charge

into,for the defendantcontract was entered thatdelay
in fact surety.was

The court farther that ajury promiseinstructed the
extra a suffi-uponto interest the note was andpay good

for the for ofdelay paymentcient consideration contract
note.on said

theThe andreturned a verdict for the defendantjury
a on of misdirection.moved for new trial accountplaintiff

for the plaintiff.Quincy,

Minot,and forBartlett the defendant.

Parker, J. WeCourt. seethe in this caseBy nothing
toexception rule,the ordinarymake it anto that if the

ofcreditor, a that one theknowledgewith ofmakers the
witha contraéis thesurety, principalis to daynote give

the consent of theof without thepayment surety, latter
4 N. H.discharged. 231,thereby Rep.is BankGrafton

99, Bankditto, v. Woodward.; 5Kent­
he took the note liadwhenThe noplaintiff knowledge

awas Butsurety. hedefendant had suchthat the knowl-
with thecontracting principalbefore to delay theedge

under nowas toand obligation make any suchpayment,
contract.

suretyto the theThe is same as if theinjury creditor
the at the timeknowledgehad thepossessed note was

not pay,He could and take up the notetaken. within
credit,of extended andthe seekthe term indemnity from

he might havehis otherwise done.principa!, as
requires isthat that suchjusticeAll contract.should

you. 64vi.
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Wheat creditor, the surely,againstofthe therightprejudicenot
lie hassurety, Whenthat he washad noticeheuntilKendall.~ do, is,to not to un-fact, all he is requiredof thatnotice
athe newsurety byofliabilitytheto continuedertake
of theHie without the assentprincipalwith-agreement

no upon theThis, manifestly, imposes hardshipsurety.
creditor.

thedirection to jury,that thefarther argued,Rut it is
athe note wasto extra interestpay uponthat a promise

Use contract for de­consideration forsufficientandgood
it would seemcannot be supported.oflay payment,

to the was sustained infullyjuryinstructionthat the
Woodward, 5 N. H. 106.Bank v. Rep.

that it would not be on aBut it is sufficientargued,
toconsideration, interest,to contract fordelay simple

;the note —thebecause that andoriginal gavecontract —
toa on a todelaythat contract thepromise pay usury,
a consideration,onwould not be becausegood the usury

void,thuswas and the andcontract of courseillegal
tocould not operate the surety.discharge

iheRut can contracthow be a contract to forbear, in
interest,ofconsideration extra unless in-receiving legal

forms a of the matterpartterest subject upon which the
?contract is predicated

admitted,ifThe willargument, prove quite too much
for the case. Theplaintiff’s rate of extra interest,

to be does notpaid, from theagreed appear case sent up,
but. a separationsuch as the argument makes, would
seem to authorize the toplaintiff receive, legally, twelve

; because,per cent hisupon money toaccording that
cent,six per to paidthe bereasoning, by the terms of the

note, is andsecured received means ofby the note, and
forms no of thepart of theconsideration agreement lo

; and,forbear if that be case,the what is there to hinder
the creditor from sixreceiving centper more as a con-
sideration for that ;agreement and why will not such
agreement uponbe a perfectly legal consideration, to



TERM, 1834=JULY 507

Wheatwhich no ? would beobjection can be made No penalty
v.

cent,incurred by the six for the cred-receipt of that per Kendall.
itor would not more perhave taken than six cent/or for-

and in of thepursuancebearing payment,giving day of
The oilier six theper payable bycent wasagreement.

contract, ;andterms the must beof andifitoriginal legal
of the for theformed no consideration newpart contract

forbear,forbearance,for to forsuch contract another six
cent,per contract,amust of course be uponlegal binding

an consideration, therebyentire and the dis-legal surely
charged.

The in thefallacy arises from theseparatingargument
interest, that theand the andlegal usury, orig-assuming

inal contract of thesecured to the creditor the payment
interest, the time for creditorwhich thelegal during

dueof The wasday payment.to extend the noteagreed
orcall for the money,and creditorpayable might—the

therefore,creditor,it at time. Thepay anydebtorthe
made, had no securitywas anywhen the thatagreement

the debtor for abyhimpaidshould be singleinterest
untilreceive interest the moneyHe wouldto come.day

itstipulationbut there was no that would notpaid,was
day.thatpaidbe

thatprincipal,contract with the the ofdayThe pay-
atobe certainpostponed period,should secured toment

on the forcent interest note that period,six andperhim
this, ofpartto receive was thehe was considerationthat
forbearance,for and all the interestagreementtheof

cent,and above that six perbe over waspaid,toagreed
secured, awhich, if or deductionpaid mightforusury,

note, athe of penaltya suit recovered inuponinhadbe
action.separatea

a to paysaid that extra inter-promisecourtWhen the
sufficientnote was a and considerationthe gooduponerst

for of it must have beendelay payment,contractthefor
contract, thesaid,had a byas if it been thatunderstood

by prin-a theupondelay payment, promisetoCreditor
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, inof interestWheat a certain ratedebtor, amountingthatcipal

v. interest, be paidthan shouldmore legaltowholetheFéndall.
a contract foundedwasdelay,theduringnotetheupon

os a dis-to operateconsiderationa sufficientupon
consent;hismade withoutbeingsurety,of thecharge

stat-for the reasonsno objection,istheretoand [this
contract, law ofthebySuchWoodward.v.Bankined

void, subjects recipientbut theabsolutelynotState, isthis
orthe excess taken securedtimesthreeoftoa forfeiture

rate.the legalabove
intothe creditor allege,forcompetentit isfarHow

surely,a that thekind byoí thisa defencetoanswer
the waswith principal,madewhich hedelay,forcontract

that itwholly illegal,.soa considerationuponfounded
settledavoided, not therefore beneedhave beenmight

in this case.
accede to thenot to that aprepared argument,We are

interest, would notlegalfor the be on adelay,tocontract
consideration, thebecause contractoriginal gavesufficient

to be; farther had been agreed paid.if Thethat nothing
acquire bythe creditor would suchsecurity which agree-

ment, the should be andpayment delayed,that that he
should for the whole ofreceive interest the extended

a sufficient consideration.time, well formtmigh
onJudgment the verdict.

versusStevens Hall.

toauthorizes them examine the parties uponThe statute relative lo auditors
oath, trial before thereport evidence on jury,and makes their but it does

trial,parties uponin courtexamination of the suchnot authorize the far-
itsjaould passage.than been examined beforetheyther have

Assumpsit writ,an theaccount annexed to triedupon
1834.Pleas, May term,in of Commonthe court


