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, inof interestWheat a certain ratedebtor, amountingthatcipal

v. interest, be paidthan shouldmore legaltowholetheFéndall.
a contract foundedwasdelay,theduringnotetheupon

os a dis-to operateconsiderationa sufficientupon
consent;hismade withoutbeingsurety,of thecharge

stat-for the reasonsno objection,istheretoand [this
contract, law ofthebySuchWoodward.v.Bankined

void, subjects recipientbut theabsolutelynotState, isthis
orthe excess taken securedtimesthreeoftoa forfeiture

rate.the legalabove
intothe creditor allege,forcompetentit isfarHow

surely,a that thekind byoí thisa defencetoanswer
the waswith principal,madewhich hedelay,forcontract

that itwholly illegal,.soa considerationuponfounded
settledavoided, not therefore beneedhave beenmight

in this case.
accede to thenot to that aprepared argument,We are

interest, would notlegalfor the be on adelay,tocontract
consideration, thebecause contractoriginal gavesufficient

to be; farther had been agreed paid.if Thethat nothing
acquire bythe creditor would suchsecurity which agree-

ment, the should be andpayment delayed,that that he
should for the whole ofreceive interest the extended

a sufficient consideration.time, well formtmigh
onJudgment the verdict.

versusStevens Hall.

toauthorizes them examine the parties uponThe statute relative lo auditors
oath, trial before thereport evidence on jury,and makes their but it does

trial,parties uponin courtexamination of the suchnot authorize the far-
itsjaould passage.than been examined beforetheyther have

Assumpsit writ,an theaccount annexed to triedupon
1834.Pleas, May term,in of Commonthe court
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auditor,At a term theformer case was to ancommitted
him, tiff",and on the before by requestthehearing plain

‘defendant, was chief,of the asexamined a inwitness
(lieand testimony,his with that of othertogether witness-

es, was with thefully reported result at which the audi-
tor arrived from testimonyhad the thus tosubmitted
him.

claimed aplaintiffThe trial onby-jury, groundthe that
auditor had athe allowed him less amount than was due

account,said trial,him and uponon the the auditor’s re-
read,port been andhaving the examinedplaintiff as to

account,ofhis books his counsel farther proceeded to
make him a witness in matters,chief as to all where his

had been taken andtestimony byreported the auditor.
this defendantTo the but theobjected, testimony was

court,by the aadmitted and verdict beenhaving render-
tlie theplaintiff,for defendant moved fored a new trial

of the of plaintiff’sadmission theon account testimony.

T). Blaisdell, the plaintiff.forjr.

the defendant.Bell, for

Parker HadCourt. J. thethe case neverBy been
auditor, veryan isto it clearcommitted that the plaintiff

offered as ahave himselfnot witnesscould in chief. If,
be itthen, justified,his introduction must result from the

theof statute theprovisions authorizing court to appoint
; fullbut upon consideration, weauditors are of opinion

inis thenothingthere statutethat which entitles the
offerto himselfthus as a witness, orplaintiff which

Jawthe common rules of evidence onchanges the trial
than to makefarther thein court ofreport the auditor'

evidence.
providesThe statute that auditors shall state the ac-

partiesbetween the andcounts make report to court,the
shall,so madeand the underreport the direction of the

however,court, be in evidence to thegiven jury, subject,
to be evidenceimpeached by from party.either
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Stévena be tomay impeachgivensaid what evidenceIt notis
ev-taken, therefore, thatit suchand must bethe report,Hall.

ofmerits the caseis to to thebe admitted relativeidence
the jury.—beforewould be in other casesas admissible

of the auditorparties reporthave the of theThe benefit
come,has or thewhich heresult toas evidence. The

and dis-has them be encounteredmayfacts as he found
other evidence.proved by

fact, has authorized the partyIn the statute not to
auditor, nor it au-hasa before thehimself witnessmake

testify.—toeithercompel partyauditor tothorized the
the audi-answer interrogatoriesrefuse toIf either party

itto the court. Nor has au-is refusaltor to suchreport
to evi-party giveeithercompeltothorized the court

ordinarilyare compelled tomode witnessesdence in the
a refusal of the toreports partyIf the auditortestify.

his causereport, mayonexamined, court, damag-thebe
and enter orjudgment, mayby jurytheto be assessedes

nonsuit, butor thereas a defaultuponrender judgment
to the torequire partycourtauthorize theis tonothing

theeither before auditor or inan examinationsubmit to
on hisa refusal.contempthim forcourt and to commit

thethat him-partyare of opinionSuch thebeing case/we
statute, be considered acannot, of theby any provisionself

the Thejury.before ad-on the trialchiefwitness in
to anhim to submit examina-requireverse cannotparty

ownrequirehe hisless can testi-court, stillin andtion
ofconsent histhe adversa-againstto be admittedmony

anhas submitted tothat he exam-Nor can the factry.
case. He has'in thatalter thethe auditorination before

testimony once and hashad of his owncase the benefit
be admittedhe cannotthatto complainlittle reason

again.
in courthas examinedin this case beenplaintiffThe

books, admittedand beingofin hisusual verificationas
been compe-haveit perhapsa thus far mightas witness

inordinary practiceunder thedefendant,tent for the
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cases ot' this kind, to make him a in liechief badwitness
elected,so but ofinstead this be to theobjected exami-

nation.
If it is thatexpedient the shouldpanics be examined

on trial before the jury, the legislature can makeeasily
provision for if. bit! we think if such had been in-their
tention it would have been indicated in differ-language
ent from to be foundany in the statute.

Had the auditor had power to arender andjudgment
partiesthe had a to from his andright decisionappeal

court,have a trial in it well havemight been thatargued
the must havelegislature intended on thethat trial upon

the rulesappeal same of evidence beshould applied as
upon the original but no such ofstate factshearing, is
presented case. therefore,in this action,The bemust
sent back to the common aforpleas

Jfew trial.

James Horn versus John Fuller.

Ever)' promissory imports ;anoto consideration and that presumption is to
stand, *contrary appears,until the

man, another,a by requestWhen note is onegiven at the of to a third per-
son, it is thenot essential to validity of the note that there should have
been a asconsideration between him requestat made,whose it was and

payee,the in aeven suit between the and payee.maker

Assumpsit aupon written :—contractas follows
18, 1822.Rumney, January

Agreeably to my will,father’s last I promise payto
Horn, dollars,James forty when he shall arrive at the

ofage twenty-one years.
John Fuller,

Fuller.Asa


