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cipal debtor, that a certain rate of interest, amounting in
the whole to more than legal interest, should be paid
upon the note during the delay, was a contract fuunded
upon a sufficient consideration to operate as a dis-
charge of the surety, being made without his consent ;
and to [this there is no objection, for the reasons stat-
edin Bank v. Woodward. Such contract, by the law of
this State, is not absolutely void, but subjeets the recipient
toa forfeiture of three times the excess taken or secured
above the legal rate.

How far it is competent for the creditor to allege, in
answer to a defence of this kind by a surety, that the
contract for delay, whiclt he made with the principal, was
founded upon a consideration wholly illegal, so that it
might have been avoided, need not therefore be settled
in this case.

We are not prepared to accede to the argument, that a
contract 1o delay, for the legal interest, would notbeon a
sufficient consideration, because the original contract gave
that ; if nothing farther had been agreed to be paid. The
security which the creditor would acquire by such agree-
ment, that the payment should be delayed, and that he
should rcceive interest for the whole of the extended
time, might well form a suflicient consideration.

Judgment on ihe verdict.

StrveENS wersus Havr.

The statute relative to auditors anthorizes them to examine (he parties upésn
oath, and makes their report evidence on trial before the jury, but it does
not authorize the examination of the parties in court upen such trial, far-
ther than they _counld have been examined before its passage.

AssumMpsiT upon an account annexed to the writ, tried
in the court of Common Pleas, May term, 1834.
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At a former term the case was committed togan guditer,
and on the hearing before him, the plaintiff, by request
of the defendant, was examined as a withess in chief;
and his testimony, together with that of the otherwitness-
cs, was fully reported with the result at which the audi-
tor had arrived from the testimony thus submitted to
him. :

The plaintiff claimed a trial by jury, on the ground that
the auditor had allowed him a less amount than was due
him on said account, and upon the trial, the auditor’s re-
port having been read, and the plaintifexamined as to
his books of account, his counsel farther proceeded to
make him a witness in chiefl as to all matters, where hisg
testimony had been taken and reported by the aunditor.

To this the delendant objected, but the testimony was
admitted by the court, and a verdict having been render-
ed for the plaintiff, the defendant woved for a new trial
on account of the admission of the plaintiff’s testimony.

D. Blaisdell, jr. for the piaintiff.
Bell, for the defendant.

By the Court. Parxer J. Had the case never been
commitied to an auditor, it is very clear that the plaintiff
could not have offered himself as a witness in chief. If]
then, his introduction be justified, it must result from the
provisions of the statuie authorizing the court to appoint
auditors ; but npon full consideration, we are of opinion
that there is nothing in the statute which entitles the
plaintiff thus to offer himself as a witness, or which
changes the common law rules of evidence on the trial
in court farther than to make the report of the auditor
evidence.

The statute provides that auditors shall state the ac-
counts between the parties and make report to the eourt,
and the report so made shall, under the direction of the
court, be given in evidence to the jury, subject, however,
to be impeached by evidence from either party. '
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I is not said what evidence may be given to impeach
the report, and it must be taken, therefore, that such ev-
idence is to be admitted relative 1o the merits of the case
as would be admissible in other cases before the jury.—
The parties have the benefit of the report of the auditor
as evidence. The result to which he has come, or the
facts as he has found them may be encountered and dis-
proved by other evidence.

In fact, the statute has not authorized the party to
make himself a witness before the auditor, nor hasit au-
thorized the auditor to compel either party to testify.—
If either party refuse to answer interrogatories the aundi-
tor is to report such refusal to the court. Nor has it au-
thorized the court to compel either party to give evi-
dence in the mode witnesses are ordinarily compelled to
testify. If the auditor reports a refusal of the party to
be examined, the court, on his report, may cause damag;
es to be assessed by the jury and enter judgment, or may

.render judgment as upon a default or nonsuit, but there

is nothing to authorize the court to require the party to
submit to an examination either before the auditor or in
court and to commit him for a contempt on his refusal.

Such being the case, we are of opinion that the party him-
self cannot, by any provision of the statute, be considered a
witness in chief on the trial before the jury. The ad-
verse party cannot require him to sabmit to an examina-
tion in court, and still less can he reqnire his own testi-
mony to be admitted zgainst the consent of his adversa-
Fy. Nor can the fact that he has submitted to an exam-
ination before the auditor alter the case. He has'in that
case had the benefit of his own testimony once and has
little reason to complain that he cannot be admitted
again.

The plaintiff in this case has been examined in court
as usual in verification of his books, and being admitted
as a witness thus far it might perhaps have been compe-
tent for the defendant, under the ordinary practice in
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cases of this kind, to make him a witness in chief had he
so elected, but instead of this he objected to the exami-
nation. ‘

Il it is expedient that the parties should be examined

i trial before the jury, the legislature can easily make
provision for it, but we think if such had been their in-
tention it would have been indicated in language differ-
ent from any te be found in the statute.

Had the zuditor had power to render a judement and
the parties had a right to appeal from his decision and
have a trial in court, it might well have been argued that
the legislature must have intended that on the trial upon
appeal the samne rules of evidence should be applied as
upon the original hearing, but no such state of faets is
presented in this cage. The action, therefore, must be

sent back to the common pleas for a
New trial

James Hory versus Jouy Forier,

Every promissory note imports o consideration ; and that presumption is to
stand, until the contrary appears, »

When a note is given by ose man, at the request of another, to a third peg-
son, it is not essential to the validity of the note that there should have
been a consideration as between him at whose request it was made, and
the payee, even ina suit between the maker and payee.

AssumpsiT upon a written contract as follows -
Rumney, January 18, 1822,
Agreeably to my father’s last will, I promise to pay
James Horn, forty dollars, when he shall arrive at the
age of twenty-one years. :
Joux FuLLEg,
Asa Furrug.
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