
they theystillmay partners,have not beenalthough
may have promised jointly.

merely,had involved questionIf the issue thejoined
as the ver-partners,the promisedwhether two Jewetts

have been deemed sufficient. Batdict perhapsmight
Noinis not the issue. courtquestion involvedthat

in the thatallegation,be warranted construingwould
as anandpartners promised jointly, allegationwerethey

asthey promised partners.that
the verdict ison whichis,rule if the pointThe that

ascer­clearlyit cannot bebe so uncertain thatgiven,
not,the issue orfindthe meant totained whether jury

170;Mason,1 Com.helped byit cannot be intendment.
; ditto,3 124.; 11 Pick. 45­“Pleader,” S. 32­Dig.

reversed.Judgment

Carlton.E.andversus E. ChildW.A. Morse

cancelling it, cannotwithoutlandcancel a deed ofagreement actuallyAn to

of ahave the effect reconveyance.
■ of an executionmaking an extentin uponas anwho has actedOne appraiser,

the title theagainst ex„a title acquired byto setbeland, may upestopped
extent.nothing thethatto passed byis notbut he saytent ; estopped

to a tractrecoverentry, broughtofa writwasThis
county.Bath, in thisinof land

Mayissue, attheupon generaltriedwasThe cause
1833.term,

Wells,H.evidence, andL. PulsiferthatinappearedIt
Septem-23donpremises,of the demandedseizedbeing-
tifield,Josephtosameber, thedeed, conveyed1812, by

1814.18,Januarywas recordeddeedThisin fee.
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Morse Fifield,1826,On by deed,the 18th conveyedAugust,
the same thepremises to demandant.Childeta."

showed,The tenants timethen that at the the land
conveyed demandant,was the ato and for time be-long

fore, hadthey premises.been in possession of the
favor,then aThey showed in their ownjudgment

Moody Moore, rendered the of Commonagainst by court
Pleas, county, term, 18Í6,in this at forFebruary $50

and $14,34 costs, execution, uponand andamage, issuing
the undividedjudgment, uponextended two third parts
of the 5th 1816. Itdemanded on thepremises, April,
appeared Fifield,theby extent that the demandant’s

was one of the ingrantor, appraisers the extent.making
But the execution was to thenever returned clerk’s

office.
The tenants then to inprove,offered that the fall of

1812, Fifield withagreed Wells,and hisFalsifier grantors,
him,to cancel their deed to and that purchasethe money

Fifield, ;was to andrepaid he the possessionabandoned
itbut theadmitted thatbeing actuallydeed was not can-

celled, the court rejected the evidence.
A consent,verdict was taken for the demandant, by

this,to■subject the opinion of court theupon above case.

Smith, tenants,J. for the

Contended, that the tenants in possessionbeing when
demandant,toconveyedFifield the the latter must stand

title,in Fifield’s andplace, take the tosubject every ob-
jection that would be made to it inlegally the hands of
Fifield.

Fifield, having purchasereceived back the money, and
agreed to Wells,cancel the of Pulsiferdeed & that deed
must now be considered, with respect to Fifield and this
demandant, as if it had never existed.

With respect to two undivided third of de-parts the
manded premises, there is another on which theground
tenants are entitled to prevail. Fifield was an appraiser
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Morsein the extent under which the tenants claim. And as it
v.

does not that heappear, made any objection to the ex­ et a.Child
tent, any then,or to landupset title the he is now es-­

tenants,claimto the landtopped theagainst and this es-­
binds the demandant.toppel 2 Starkie’s Ev. 31 ;& 38­

;;1 163­Fonbl. 14 Mass. 437­ 5Rep. N. H. 188.Rep.

Bell, for the demandant.

Green, J. delivered the opinion of the court.
A case,new trial is claimed in this because the evi­

dence, byoffered the tenants to prove the agreement be­
Fifield, Wells,tween and &Pulsifer to cancel deed,the

was But ofrejected. we are opinion that the evidence
was It hasrejected. beenrightly settled athat mere

deed,to acancelagreement without actually cancelling
it, thecannot have effect of a reconveyance. 4 N. H. Rep.
191, Farrar v. Farrar.

Another on which aground, new trial is claimed, is,
the is estoppedthat demandant to claim the land against

Fifield,tenants,the because whose title the demandant
has, inwas an theirappraiser extent, and set up no title

to the land.then
extent, claim,If the under which the tenants had been

so as to beperfected sufficient to pass land,the and it
that Fifield noappearedhad set up claim when the ex-

made,was we are nottent toprepared say Fifield,that
him,or underany claimingone could have been permit-

aupto set title theagainstted extent.
execution,But the which was uponextended land,the

ofreturned,never andwas course the extent was of no
thepassto title. Andvalidity we are not aware of any

on it Fifield,which can be held thatground or any one
him,under isclaiming estopped to thatsay, nothing pas-

the extent.bysed FifiekPs mayconduct have been
as to thisprecludesuch demandant from up anysetting

title a titleagainst acquired extent,the butby it cannot
preclude him nofrom that wassaying acquiredtitle by
the extent.
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en-isdemandanttheMoise thatopinionofthereforeWe are

v. totitledetChild a.
verdict.on theJudgment

Bridge­ofTownTheversusRobbinsAsa

water.

judicial.ishighways notlayto outof selectmenpowerThe
and, itsgeneral,injudicial,highways islayto outpower a courtthe ofBut

conclusive, upon a certiorari.quasheduntilareproceedings
itcourt, in a case wherealaying highway,a in outofproceedingstheBut

circumstances,can, jurisdiction, are void.havenounder
stated,which thatpetition,way, uponout a town aa had laidcourtWhere

an individu-way, andlayto thethe town had refused outselectmen ofthe
by the courthimdamage,his awardedan action to recoverbroughthadal
held,his.land, itthatit wasthroughof the roadlayingreason outby
of the select-of the refusalthe court had evidencepresumed thatmight be

road, the case.inalthough was filedthe the evidence notoutlaytomen

inof Sessionsof the CourtaDebt, upon judgment
attown, Septembertheagainstrenderedcounty,this

thefor1823, plaintiff, $75, beingfavor of theterm, in
of a laidsustained, reasonby highwayby himdamage
to the said court.petitionathrough land, uponhisout

debet,nil uponother things,pleaded, amongThe town
was tried at the sit-The causewhich, was joined.issue

1833,in and aPleas, September,Commonof thetings
opinionto the ofplaintiff, subjectfor theverdict taken

court, theuponthis case.following
record of the Court of Ses-The in theproceedings,

sions, was thatproduced. alleged,to courtpetitionThe
an selectmen ofapplicationthat had been made to the

the select-to and thatlay out theBridgewater, highway,
appear,didmen had But it notrejected application.the


