JULY TERM, 1834,

Sanmvern Purves versus Erurarw H. Maguriw,

Where suit §s brought in the name of the payec of a negotiable note, and he
diselaims any interest in the note, or any knowledge of the pendency of {he
suit, and it appears that the note was paid and taken by a thivd person, if
will be considered as evidence of payment on the part of the defendant,
unless such third person comes in, and shows that he paid and took it, un~
der such eircumstances, that be is entitled to be treated as an assignee,

Turs was assumpsit upon a nole, dated, August 18th,
1824, for €55,00, made by the defendant, and drawn pay-
able to the plaintiff, or his order, on demand, and interest.

Upon the trial, at May term, 1833, the making of the
note was admilted. The defence was payment, and the
defendant gave in evidence the deposition of Francis
Wilson, which is made a part of this case.

The sald Wilson testified that he was present, at the
dwelling house of the plaintiff, at Guildhall, in Vermont,
on the 23d of Jawuary, 1830, at a convevsation between
the plaintiff and Ephraim H. Mahurin. The said Mahu-
rin asked the plaintiff what he had done with a note he
had against him for about fifiy-five dollars. - The plain-
tift replied that he had let Thomas 8. Tillotson have the
note, and that said Tillotson informed him that there was
an agreement betwixt him and Mahurin for him to take
~it. The plaintiff farther said, that he no demand, or in-
terest in said note, and that he knew nothing of the said
note now being in- suit. He also described the note as
dated on or about the 19th of August, and that the said
note was the only one which he had ever had against
said Mahurin, R

Upon this evidence a verdict was taken for the plain-
tiff; subject to the opinion of the Court upon the forego-
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ing case, and the same was transferred to this court for
decision.

Pearson, for the plaintiff

Bell, fof the defendant.

Upmawm, J. Tt appears from the testimony of Wilson,

which is made a part of this case, that, sometime subse-
quenily to the comencement of this action, the plaintiff
admitted *“ he had no claim, or interest in the note now
in suit, and had no knowledge that a suit had been com-
menced upon the note.” This is sufficient to show that
the plaintiff has no present interest in this glaim, and the
defence set up must be considered to prevail against hin,
so that judgment cannot be rendered for his benefit.
» Buat it has been contended that there is suflicient evi-
dence before the court to show an assignment of the
note to one Thomas S. Tillotson, and if this is the case
his rights as assignee should be protected.  Sumner v.
Steward, 2 N. Y. Rep. 38, "There is no endorsement of
the note to Tillotson, and no evidence of any considera-
tion having been paid by him, and so far as we can ar-
rive at any conelusion, as {o the nature of the delivery,
{from the testimony beflore ug, the note seems to have
been placed in Tillotson’s hands as the agent of Mahu-
rin, and for Mahurin’s benefit, and Tillotson has no in-
terest in it.

If this should prove to be the case, the defence of pay-
ment would be sustained both against Tillotson and
Phelps. But it is unnecessary for the court to determine
this point. Itis sufficient that from his admission the
plsintiff is not entitled to judgment in his own behalf.
The verdict was therefore erroneously taken for the
plaintiff.

Under the circumstances of the case the court will not
permit judgment to be rendered against the defendant,
unless some person, elaiming to prosecute the suit, comes
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in, and shows an assignment of {he legal interest in the
note to him, for a valuable consideration. The verdict
must therefore be set aside, and

A new triul granted.

Erastus Gravres ef al. versus Joun Ticknor.

Where an individual receives money to deliver to another, as a bailee with-
out hire, there is an implied contract that he is to deliver the money, or re-
turn, or account {or it within a reasonable time, and, if be neglects to'do
this, e is liable in assunpsit.

Where the money was enclosed in aletter, and neither the letter, or money
has been accounted for, it does not furnish such evidence of a tort, or felo~
nious intent in breaking up the latter, as to prevent the maiutenunce of au
aclion of assunipsit, but is merely vvidence of gross neglect,

A demand made by an officer, on the day of the dute of the wiit, after the
mauking of the same, and delivery 1o him, but before service, is holden good,
The writ will be considered as sued out at any mowment of the day which
best accords with the justice of the cuse.

‘Wherce o purty resides without the state, and more than twenty miles fiom the
place of caption, notice of the taking of depositions is to be served upon his
attorney in the same manner as thoogh he were the purty without refer-
ence to the client’s residence.

Turs was an action of assumpsit.  There were three
connts in the plaintifl’s declaration.  The first count al-
leged that the defendantreceived of the plaintiffs the sum
of §114, to be delivered by him to one Daniel Colt with-
in three days, and that the defendant so negligently, and
carclessly conducted with said money that the same be-
came wholly lost to the plaintiffs.

The second count alleged that the defendant engaged
to pay over the money within a reasonable time, but had
neglected to pay the same, within such time, whereby
he became liable in law to account for the same to the
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