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Phelps EphraimSamuel versus H. Mahurin.

note,Where suit is in ofbrought, payeethe name the of a negotiable and he
note,disclaims inany anyinterest the or knowledge pendencyof the of the'

suit, appearsand it that paidthe note was and bytaken a third person, it
defendant,will be as payment partconsidered evidence of on the of the'

in, it,,personunless such paidthird comes and shows that he and took ulí-
circumstances,der such he isthat entitled to as assignee.be treated an

dated,This note,was aupon 19th,assumpsit August
1834, 855,00,for by defendant,flic andmade drawn pay-
able to the order, demand,or Isis on andplaintiff, interest.

trial, 1833,Upon the at May term, ofthe themaking
note was admitted. The defence was andpayment, the
defendant in evidence the ofgave deposition Francis-
Wilson, ais partwhich made of this case.

The said Wilson testified he was atpresent,that the
Guildhall,of thedwelling plaintiff,house at in VeFmont,

on the 1830,23d of January, aat conversation between
the plaintiff and II.Ephraim Mahurin. The said Mahu-
rin asked whatplaintiffthe he had done with a note he
had him for aboutagainst fifty-five dollars. The plain-
tiff he letreplied that had Thomas S. Tillotson have the
note, and saidthat Tillotson informed him that there was
an betwixt himagreement and Mahurin for him to take
it. The plaintiff said,farther that he demand,no or in-

in note,terest said and that he knew of thenothing said
note now inbeing suit. He also described the note as

ondated or about 19ththe of and that theAugust, said
note was the only one which he had ever had against
said Mahurin.

Upon this aevidence verdict was for plain-taken the
tiff, subject to the ofopinion Court uponthe the forego-
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rhelps case, to this court forsame was transferredand theing
decision.Mahurin.

Pearson, for plaintiff.the

Bell, for the defendant.

Wilson,oftestimonyfrom theUpham, J. It appears
case, that, sometime subse­of thisis made a partwhich

action, the plaintiffof thisto the comencementquently
u the note nowclaim, interest inno orhe hadadmitted

knowledge a had been com­that suitand hadsuit,in no
show thatis toThis sufficientupon the note.”menced

claim,in andthis thehas no interestpresentthe plaintiff
him,to prevailmust be consideredup againstsetdefence

rendered for Isis benefit.cannot beso that judgment

that there evi­has contended is sufficient* But it been
show an thethe court to ofassignmentbeforedence

Tillotson,S. and if this is the caseThomasto onenote
v.be Sumnerprotected.as shouldassigneehis rights

39. ofSteward, 2 N. H. There is no endorsementRep.
Tillotson, and of considera­anyto no evidencenotethe

him, as we can ar­by and so farbeen paidtion having
conclusion, delivery,as to the of thenatureat anyrive

us, tothe note seems havebeforetestimonythefront
ashands ofthe Mahu-­agentin Tillotson’splacedbeen

benefit, and hasTillotson no in­for Mahurin’srin, and
in it.terest

case, the defence ofto be the pay-should proveIf this
Tillotsonboth andagainstbe sustainedwouldment

for the court to determineunnecessaryBut it isPhelps.
fromthat his admission theIt is sufficientpoint.this

in ownto his behalf.judgmententitledis notplaintiff
takenerroneouslytherefore for thewasverdictThe

plaintiff.
court willthe case the notthe ofUnder circumstances

the defendant,to be rendered againstpermit judgment
suit,the comesprosecutetoperson, claimingsomeunless
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in, in theand an interestlegalshows assignment of the
him,note to for a The verdictvaluable consideration.

aside,must be settherefore and
A new trial granted.

Erastus Graves et al. versus John Ticknor.

another,Where an moneyindividual receives ato deliver to as bailee with-
¡herehue,out impliedanis contract to money,that he is deliver the or re-

turn, and,time,or foraccount it within a reasonable if he neglects to do
this, assumpsit.he is inliable

letter,money letter,Where the was enclosed in a and neither the or money
for, tort,has been itaccounted does not furnish such evidence of a or felo-

letter,nious breaking upintent in the preventas to the maintenance of an
grossaction of assumpsit, hut is merely neglect.evidence of

officer, writ,A demand by an daymade on the date ofof the the after the
same, service,him,making of the deliveryand In but before is holden good.

The writ will be considered as sued any dayout at moment of the which
best accords justicewith the of the case.

state,partyWhere a resides without the and than twentymore miles fiom the
place caption,of taking depositionsof thenotice of is to be scived upon his
attorney in the same thoughmanner as he thewere party without refer-
ence to the client's residence.

This an action ofwas assumpsit. There were three
incounts the plaintiff’s declaration. The first count al-

leged that the defendant received plaintiffsof the the sum
of to$114, be delivered him toby one Daniel Oolt with-
in days,three and that the sodefendant andnegligently,
carelessly conducted with said that the same be-money
came lost to thewholly plaintiffs.

count,The second defendantalleged that the engaged
to time,overpay the money within a reasonable but liad

same, time,to the suchpay withinneglected whereby
inbecame liable to for thehe law account same to the

68vol. vi.


