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WhitmoreThe same reason Error, B.;is in Bac. Abr.given Tidd’s
v.

;Pr. 2 101,1054­ Saund. f. Delano.
But the reason in other casesgiven is that the judg-

entire,ment is and cannot be bad as to one and good
the other: and this reasonagainst will hold good for

here,alljoining otherwise one might have error and the
bejudgment affirmed andgenerally, another upon a sep-

arate writ of error afterwards a error,differentassign and
the bejudgment entirely reversed-

There can be no writ of error after affirmance. Rige­
way’s 261,Rep. Harris v. 975.Burley; Strange,

suit,Independent parties to a several and dis­having
interests,tinct writs ofmay separatehave error. 10

; 384;68­ 532­ditto, ;Mass. 11 9ditto,9 Cowen, 304
But that is not this case-

reversedJadgment

versusGibson Moore.

may separate portion rest,Partners any of partnershipthe affairs from the and
adjust if,that portion, uponand an accounting adjustmentand part,of such

other,a sum Is found due from to a promiseone the to pay tiiat sum is
binding, it,and uponan action bemay sustained notwithstanding the bal-
ance, found,so is uponnot the final abalance of wholesettlement the
concerns of the partnership.
controversy havingA arisen partnersbetween respectingtwo the settlement

portion transactions, matter,a their partnershipof of they bysubmitted the
parol arbitrators,agreement,■a to the who awarded thatdetermination of

defendant,sum,pay plaintiffthe defendant should up-the a thecertain and
made,a beingon demand anpromised pay. mightHeld that action beto

award,upon promisemaintained this althoughto recover the theamount of
unsettled,partnershipother concerns remained
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Gibson the ofAssumpsit, reporta anByawardupon parol
committed, it appearedthe case wasauditor, whomtoMoore.

inhad been partnershipand defendantplaintiffthethat
mills, a farmand inofand certainproceedsprofitsthein

1827,in February,commencedLisbon, which partnership
finallynever beenhadconcernspartnershiptheand that

settled.
arisenOctober, 1829, controversy havingatoPrior

theirof ofsettlement someto therelativethembetween
were sub-affairs, in controversythe matterspartnership

chosen, 14thwho, theonarbitrators, mutuallymitted to
thatawardedtheOctober, 1829, parties,hearingafterof

to recoverplaintiff $88,08,thepayshouldthe defendant
was brought.actionthiswhich

and the was madeafter award knownday,samethe.On
ofrequested payment the de-plaintiffthethe parties,to

the in days.to amount a fewpaypromisedwhofendant
of theno settlement concernsgeneralhad beenThere

nor final balance struck.anypartnership,theof

defendant, contended, nothatSmith, for the actionJ.
thesustained, because submission related tobecould

asparties partners,the and anbetween ac-transactions
lie thenot duringwould continuance ofthereforetion

anyto recover athing exceptnor finalpartnership,the
88,Amer. ed.2d andPart. caseson cited inGowbalance.

note-
auditor amounted to noby the morereportedThe facts

a final adjustment.to Ifpay uponan agreementthan
was without sufficient considera-the promise^otherwise

tion.

Woods, East, 7,for the cited 13plaintiff, Ven-Goodall&f
80, ;Halsted v.;Leckie 17 Johns Schmelzel 9v.ning

Pick,3538, ; 420,v. EvclethRep. BrighamMass. Fanning
6Chadwick; v.116,V. 15 Mass. Pick-Wilby Phinney;

179, v.Brinley Kupfer.
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.],Parker, assumpsit mayit beis settled thatwell
one another recover fi­bymaintained to aagainstpartner

¡lenient of thenal the set ac­partnershipbalance upon
2ancounts, express promisethere is to pay.where

2;v.293, 170,Brush­ Bing. FromontRep.Caines' Casey
v. Coupland

farther,havecourt stillgonethe andIn Massachusetts
closed,accounts are andpartnershipthat where thehold

struck, law an implied promise.—raisesthethe balance
423, v. Chadwick. The same doctrine isFanningPick.3

Imber, 368.v. N. P. Raw Holt’sin str­found Rack­

will anbethe entirejudgmentwhere terminationSo
transactions, there hasalthough beenpartnershipof the

byaccounts theof the norpartners, an ex­settlementno
mayan action bepay,to 11sustained-promisepress

v. Henshaw82, WilliamsPick.

bybe maintained onemay partneran action againstSo
him ofa balance due outother, thegrowing part­forthe

transactions, be but a item toif there single liqui­nership
274, ;v. 1 78Musier,Wendell, Stark.Trumpbour­5date.

Bovill v. Hammond.149,6 Crcs.&vide Barn.sed

willcases the bepropositionthese foundofIn some
npterms, that action canbroad be main-inlaid down

the other,one partner againstby exceptat law totained
balance.a finalrecover

must be takenhowever with referenceThis language
in those cases-questions arisingandfactsto the

Barrow, 2 478,E.D. & Sir BullerJusticev.SmithIn
t£ a sum of moneycannot recover re­one partnersays

struck,a thatother, on balance sumunlessthebyceived
is foundSimilar 1him alone.” languagedue tofoundis

; 425,2 Rep.v. Conn. Beach191, Ozeas Johnson­Binney,
Johns, 1;318,14 v. Wend.Murray Bogert­;Hotchkiss­v.

2Levy,v.So in D.&v. Evertson. Moravia532, Westerlo
sustained for amount ofnote, was theaction483, anE.

had topromisedthe defendantwhichstrucka balance
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Gibson The articlespay. contained a covenant to account at
v.

times,certain and it does not whether it was aappearMoore.
final balance which was recovered.

rule,It is atrue asundoubtedly that sogeneral lorigas
the continues, and the of it remainpartnership concerns

the will no oneunadjusted, implied bylaw raise promise
to the otherpay a transaction. Theupon partnership
reason is that such no debt or dutytransactions create
to actpay. The of one is act the other—the ofpartner
the purchase of one is the ofpurchase the other —the
payment or of a orreceipt one is re-money by payment

ofceipt the other —and no action arise.by cause can

In case finalpresentthe there has been no balance
struck, settlement of partnershipThe the concerns

still remains to made.begenerally

byBut agreement parties,between the in relation lo a
specific portion of the partnership transactions a final

hasadjustment been made. this byIf meansaccounting
reference,of the had been foronly the ofpurpose ascer­

item,an in order to ittaining carry into the partnership
them,account between no doubt the rule wouldgeneral

2was the inapply. That case Fremont v. Coupland,
170 But is not thesuch factBing. here.

The terms of the submission do not distinctly appear,
itfrom the award must havebut been submitted what

balance was due from one to the onother, account of the
laid before thematters arbitrators- The award is not that

is so much from thethere due topartnership plain-the
tiff, but that the defendant should pay plaintiffthe so
much to ismoney, and this there no objection but a

topromise pay.

So far as the matters submitted were a 'of thepart
transactions,partnership havethey been fromseparated

ofthe rest the partnership concerns As to thethem
isparnership dissolved, and the is thebalance awarded

final balance thus far.
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6 ibsonThe partners have toto bind themselvespower thus V.

each other Moore»the Theystillalthough partnership continues.
may andclose settle bus-any branch of the partnership
iness, and leave the rest They may adjustunadjusted-

of a adventure,the profits particular and if a balance is
found to one whydue should anot topromise pay be

? If theybinding may separate adventure,one or one-
branch of their rest, maybusiness from the do thethey

services,same in relation to their or any other particular-
portion of the partnership transactions-

It is of no consequence that the due the partner-debts
ship are not all to.collected- The havepartners agreed

far,close thus and one the oilier ahas to payagreed
certain sum notwithstanding.

Nor is it of any importance part­that the debts of the
are not allnership paid, if such be the fact. Creditors

cannot object. They bothwill have the ofresponsibility
still,partners nor oneis the ofpayment money by part­

was,ner to the other to If it that couldtheir prejudice.
preventnot the the concerns be­partners from adjusting

themselves,tween oneso as from toliabilityto create a
the other. They here,are nor theirpartiesnot rights
in question. If can thepartners partnershippledge

for theproperty debt of an and cred­individual partner,
Whitneyit, 249,itors! v. Deancannot hold N. H.(5 Rep.

may ofthey make theTrustee.) surely any adjustment&
interests thinkpartnership theythemselves thatamong

expedient-
The consideration for the promise is as good as in any

other acase of mutual submission of a controversy to
arbitration.

The adjustment of part of the partnership concerns,
and a suit upon a promise to pay the balance thus found
due, is so rare that a direct wasauthority hardly to be
expected. If It were necessary, however, authorities
may be adduced in support of this reasoning.

Thomas Coffee, John Coffee, and Brian were jointly
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in the sale of butters- John Coffee consign­concerned
London,Brian,to who sold them on theinthem jointed

billsrequested acceptCoffee toThomas beingaccount.
firm, security,so to without somethe refusedfor do

bills,paidBrian if Tilomas Coffee the towhen engaged,
him the received for theproceedsout of buttersrepay

Coffee andsold. Thomasalready accepted paidhaving
the sue for hadmoneybills —held that he Brianmight

Best,and C. J. has been ob­received his said “Itto use.
transaction, and no doubtthat ajected partnershipthis is

allthe tlie defendant the ofmoney moneycame to as
liasbut that which di­happenedthree of the partners,

itit,in and vests in thevests them of propertythe joint
hands,Isays inmoney myhaveplaintiff. The defendant

butters, and if will cer­you acceptthe of theseproduce
onmoney yourI the account inbills will hold case of'tain

the bills- the billspaycalled on to When wereyour being
in themoney defendant’s hands be­therefore, thepaid,

account,” Andpartnershipfrom theseparatedcame ■-c.
“Park, J. to the case of Foster v. Allansonby according

uponfor a balance due to him ana sue ac­partner may
amount,to theclosed,'and payan andagreementcount

” 54,3a descriptionthis is case of the same Bing. Coffee
Brianv.

bar,than the case atfarther for theThis evengoes
partnerone another,by againstwas sustainedaction

out thea sum partnership funds,paya topromiseupon of
who does not to haveappeara partnerthirdbeingthere

assented.
East, 7,Leckie, plaintiff13 the declaredIn v.Venning

incontract writing.followinga breach of thefor
London, 1 Dec. 1808.

& Co-W. VenningMessrs-
of the flax undermen-half shareonetakeI toagree

account, half inby thesayon ourtioned, you jointbought
the amountyou with halfloss, to furnishor andprofit

it.”in youthereof case requirefor the paymentin time
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(signed by the It was that thisdefendant.) objected
'was a case of and nothat actioncopartnership, lay by
one partner the other. Lordagainst Eiienborongh
said —“ There are many ofdeeds copartnership in which
the partners covenant -each to advance a certain sum
at first, and it saidcan be that no action would lie by
one another,to enforce that covenant becauseagainst
there afterwards,accounts'*between re-them which[are
quire unravelling in a ofcourt of Theequity. purchase
the goods was to be-launch the for whichpartnership,
tween themselves Leeach was to his share.”contribute

“Blanc, J. The paid bysums were to berespective
each before any profitthere could of orbe account loss
between them as thepartners, goods.”upon

The one,in thegoods purchasedabove case were by
upon jointthe account. So Ifsays the agreement. the

“was to launch the whatpurchase partnership” differ-
ence itcan make at what period of it was done.—time
The by another,action is one partner against founded
upon an of aexpress promise, purchase.outarising joint
It be thecannot whether thepurchase uponmaterial

hadjoint account was before the partnership commenc-
sales,ed or is itquestionafterwards. The was still an

unliquidated matter, be into the copartner-to carried
accounts, aship that had liquidatedor was it matter been

them, with an of tobetween one theundertaking pay
other.

In case bar the demand has beenthe at fromseparated
the as thateffectuallytransactions as was inpartnership

; asked,the cited and it. bemay equalcase above with
award,no lie to enforce andsignificance, will action the

defendant,promise of the there orethe because accounts
afterwards,them unravellingbetween which inrequire

? a be de-a court of Here sum was to theequity paid by
profitto the before of andanyfendant accountplaintiff

;as for thatloss between them the showspartners report
vol. vi. 70
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iavorinbothtimeGibson at theclaimsoutstandingwerethere

the partnership.againstandofBfoo’re.” be cit­also580, mayRep.Proctor, 2 Vermontv.Sawyer
ap­itcaseIn thatdecision.presenttheofsupportined
hadandpartners,formerlyparties werethat thepeared

Saw­tohad passedsettlement, Proctorandamade partial
werewhichgood,themdemands, warrantingsundryyer
sun­to payobligedbeenhadcollectable, Sawyerandnot

astreatedbills, had beenof whichbills, and partsdry
theonpaysomereceivedProctor alsoProctor.paid by

ofanyinSawyerWhenSawyer.towarranteddemands
amadecollect,to heor failedmoney,ways paidthese

ofparta principalformedProctor, whichcharge against
thatwas takenExceptioncontroversy.inthe account

action, in anbatin thatbe allowednotitems couldthe
courtthebutpartners,betweenaccount asaction of

objection.theoverruled
Marshall, C. J.Forrest, Cranch, 30,Van 8In Ness v.

an­It is can suesaid —“ that at law one partneralleged
in noother, a of theon claim out partnership,growing

ac­than a statedother case for on ageneral balance!
The in which is laid downpropositioncount. terms this

Turton,And 4in Ne­ale v.are tooperhaps general.”
Best, J. It149, C. says may be admitted ifthatBing. —“

on partnersdraw other name,a were to bypartner and
toindividually accept, hethey were might recover

them, bybecause such an aagainst acceptance separate
exist.”is toacknowledgedright

Curtis,If there anyis in Robson v. 1thing Stark. Rep.
78, which bemay tosupposed conflict with these princi­

itples, cannot control this case.
Judgment the plaintiff.for


