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dickering1814,The 22, enacted,4,statute of June section that
in reason,bonds,suits upon sheriffs’ the shouldwrit set out the

~~bond, breach, breaches,condition of the and the orassign
'* -relied inupon the action.

29, 1829,The statute of Juno provides, that bonds shall
be sheriffs,togiven by that,the county and in every
suit bond,upon such the declaration shall set forth the
condition, and breach,the orassign breaches, relied up-
on in the action.

And lire 3,statute 1829, enacts,of July that every cor-
oner shall a bond togive countythe “and in-any person
jured by bond,the breach of said may commence and

thereon,maintain an action in the same manner he might
do upon the bond the sheriff ofby ifanygiven county,
he were by theinjured breach thereof.”

But we statute,find no inprovision, any which makes
it tonecessary breach of theanyassign condition of the
bond, in an action a bond abyupon given coroner to the

oftreasurer the state.
The isdeclaration to beadjudged sufficient.

S. administrator of A. M. Brad­Farnsworth,
Briggs.bury, versus Joel

record, Probate,copyA of the in the Register properoffice of the is theof
provetoevidence the time when granted.letters of administration were

attestingWhen the witness to an witnessesproduced,instrument cannot be
prove provemust be called to his hand towriting, and it is not sufficient

hand handwriting partythe of the of theproofto the instrument without
the witness.writing of

Assumpsit note, 20, 1823,50,on a dated,for March■36
defendant, intestate, inbymade the and to thepayable

months,ten with interest.
VI,VOL. 71



coos.
stat-and theissuedefendant thepleaded generalThe

limitations.ute of
1833,term, the plaintiffNovembertrial, attheUpon

outto the note waswitnessthat theproved subscribing
wri-the handofstale, and then offered evidenceof the

insisted, of theon the partwasItof the defendant.ting
wri-the handnecessary provetodefendant, that it was

; the submittedwitness but courtsubscribingof theting
up-waswhether the note genuineto say,it to the jury

only.defendant’s hand writingon of theproof
1833,September,on the 10thsuitThe was commenced

time, the wasplaintiffand in order to the whenshow
administrator, a of a recordappointed producedhe copy

in probatethe court as follows—
“ Strafford, 1831,ss. On the 15th SamuelSeptember,

Farnsworth, of &c. was ad-duly appointedBridgetown,
ministrator of the M.estate of A. Bradbury, late of Stan-
dish, bond,&c. and gave $-c.

Attest,
Bartlett,James Register.”

A true of record,copy
Bartlett,J. Register.

To the admission of this copy evidence,in the defend-
ant but it wasobjected, byadmitted the court.

juryThe returned ahaving verdict in favor of the'
plaintiff the grantdefendant moved the court to a new
trial theupon case.foregoing

Smith,Wilson J. for plaintiff.the■

Goodall Woods,for the defendant.■*

C.Richardson, J. It is amade question in this case,
whether the copy of the record, in the register’s office,
was competent evidence to prove the time,when adminis-
tration was togranted the plaintiff. But upon this ques-
tion there can be no doubt. The ofdecisions the Probate
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FarnsworthCourt can be of itsproved proceed­the recordonly by
3, N. 309,ings. H. Rep. The Probate v.Judge Briggs. Briggs-!of ~ ~

case,And the this iscopy produced, in not admis­only
evidence,sible in bebut is the evidence that couldbest

administration,produced. The letters of which are
a of theonly copy Court,record in the Probate drawn

in aup manner,more formal are no bettercertainly evi­
187,East,8 Keddell;dence. lden v. N. P.Buller’sE­

;245­—­246­ 1 Levintz, 25, Lister;Garrett v. 1 Starkie’s
Ev. 247­—­249.

The circumstance, that the as evi-copy was received
dence, aforms no for new trial.ground

insisted,But it is that the offered not suf­evidence was
ficient to that made the note. Thisprove, the defendant

seems to be well founded. Where there areobjection
to an must betheywitnesses instrument■subscribing

to it. If the witnesses cannot beprovecalled subscribing
been, state,has inthe invariable thisproduced, practice

to handproveand in other the of theplaces, writing
In hand of■witnesses. some eases of theproof writing

him who required.the instrument also beensigned has
1 ; ;Stark. Ev. 340­—­344­ 8Greenleaf, 63 note­ Pickering,
143, 196,Russell v.v. 2 Doe John­Chittty’sCoffin; Rep.
son; Malkin, 79, ; 176,1 andMoody v. Mann­ IbidPage

; 359,9v. v. Morgan;Mitchell Johnson­ Bingham, Morgan ­
360, Kers;Adam 250,1 B. & P. v. 2 East, Prince v.

Blackburn; 11 309.Rep.Mass.
can be topersonno found theprove hand writingIf

witnesses, proofthe of the handof of the makerwriting
maythe instrument be 3 192,of sufficient. Binney,

Sanderson; 265;v. 7 E. ditto,Clark D. & 5 371.
shown,When hasit been that the witness-subscribing

dead,are ofproof is,es their hand in general,writing,
sufficient.

But, when arethey theycannot produced,be because
in a by reasonorforeign country, incompetentrendered

itcrime, cause,of a or of theof an in the eventinterest
partyis of theto handnecessary writingtheprove
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witnesses.subscribingFarnsworth of theasas wellinstrumentthe
340.Ev.170. Starkie’sEv.Peake’sBriggs.

tosubsequentlyinstrument,ana topartywhereAnd
witnessthe subscribingexecution, tocommunicatedits

par­to suchtointerest, competentnot beit was heldan
5 Bing­witness.of suchthe hand writingprovetoty

493, v.ham, Stephenson.Hovill

theJ. ofParker, rule, testimonyThe that thewhen
of itsproofcannot be had the properwitnesssubscribing

andhand writing,is evidence of hisbyexecution giving
mak­of orthe hand of theevidence writingthat obligor

insufficient,er, or of his admission of the issignature,
There arerepeatedlyseems to have been sanctioned.

cases, Justice,besides those cited the Chiefbynumerous
1has been orit established recognized.in which Johns.

230, 467,Mott v. 4 v.Cas. Johns.Doughty; Rep. Sluby
Cranch, ;5 13, Cooke v. Woodrow­ 5 Peters’Champlin;

C. 319, 344,S. 6Rep. ditto,Lessee Clark v. Courtney;of
616, Crane v. Lessee Morris; 3 283, Currie v.Camp.of
Child; 2,1 N.Esp. P. C. Marsden;v. 2Cooper East, 183,

v. Sefton; 1 364,Taunt. v. 8Crosby Johns.Percy;Cunliff
121 2d(94 Mills v. Twist;ed.) 64,11 Johns. Jackson v.
Burton; 5 Cowen, 385, v.Jackson 9 Cowen, 140,Gager;

Wendell, 278,4 v. Christman;Jackson 116,2 Dall. Doug­
lass' Lesse v. Sanderson.*

Courts, which have administered the rule as thus laid
down, however, have not always been satisfied of its

3propriety. Binney, 196, Clark v. Sanderson; 6 ditto,
45, Lessee Hamilton v. Marsden; 1of Barn. & Ald, 19,
Nelson v. Whittall; 5 Peters, 344. And it seems me,to
that, in no one of the cases has any sufficient reason been
given to it,justify upon principle.

Starkie 1 330,Ev. says, “the law requires the testi-
mony of the subscribing witness because the parties
themselves, by himselecting as the witness, have mutu-

Wendell, 99,* 11 Mc ;Pherson v. 110, 123,Rathbone­ ditto Pelletreauv. Jackson.
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Farnsworthofin the ex-proofto testimonyrestally upon hisagreed
v.

instrument, whichof the circumstancesof andecution the Briggs.

lie fackiknows those whichtook and becauseplace,then
tounknown others.”are probably

i 451,2 Sir. Spencerv. Johns. Justicein Hall Phelps,But
anwhonotion that the attest instru-“thesays, persons

provethe toupon to be witnessesonlyagreedment are
of thisto the truth of transactionsit, not conformableis

is an ab-kind, delicacy,withand to allspeak possible
surdity.”

Blanc, CallMr. Justice Le in v.byThe reason given
“East, 54, to4 that a fact may known theDunning, be

witness not within the or recollec-knowledgesubscribing
tion of will notcertainlythe bear examination.obligor,”

true reason is inThe stated Theseveral cases. testi-
best,mony of the witness is thesubscribing evidence the

of,of casenature the admits and requiresthe law the
evidence.best

known, that,It well fact,is in ofpoint there is often
of the partiesno who shallagreement subscribe. Any

orone who ispresent, requested by party,either wit-
thenesses instrument. isNor he acalled as witness to

to theprove circumstances which took orplace, “facts
are probablywhich unknown to others” farther than the

offact execution. He maybe anyexamined to such facts
circumstances, byand either party, if he has knowledge

he isany,of but called to prove the execution of the in-
Thatstrument. is the matter to be proved, and if his

establishestestimony this, it admits the instrument in
evidence, if he has no ofknowledge any other facts or
circumstances. As must,lie or seen,toought have the

or atparty sign, least have heard him hisacknowledge
and as hesignature, may have ofknowledge attendant

circumstances, his is the best evidence, and of course to
producedbe if to be had.

If not be had,to the law allows a to'resort the next
course,best evidence. Next best evidence rof what Of of

that tomatter which the subscribing must havewitness
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■faraswerlh testify,to if his couldcalled evidence have beenbeen

is, the of instrument byexecution the theprocuredBággs. —that
party.

The material evidence which the witnesssubscribing
examined, been,■must if nothave would havegiven,

witness,that as amerely he exe-signed but that the party
cuted the instrument. The evidence shouldsecondary

to the samebe point.
witness,The thethat ofposition, ansignature attesting

when proved, is of the face ofevidence every uponthing
instrument, ;the Ev. 1Stark. 340­ Ev. isa fal­362)Phil.(1

for havelacy, instances occurred havewhere signatures
witnesses,■been asput of withoutsignatures subscribing
individuals,such on the part of the so sub­knowledge

as would par­establish the of thesignaturescribing,
635,2 Elsee,v.ty. Camp. Fitzgerald Dean,and v.Lemon

Neale;; 146,N. P. C.in note­ Peake’s v. 3Grellier Esp.­
Ballard,173, v. in note.Ley

If the deed,”witnesssubscribing “denies the other
witnesses may be eallerl to prove it. 216.Doug.

If witness, attests,the who could not have evi-given
at time attestation,dence the of from ofignorance the

facts, interest, cause,orinfamy, other the courseproper
is to evidence of the handgive of the notwriting party,

1of the witness. Phil. Ev. 363.
if no personSo can be found to prove handthe writing
witness,of the ofevidence the signature of the party is

;admitted. 3 Binn. 192­ 1 Phil. Ev. 364.
The ofproof the hand of is,the witness, atwriting

best, but indirect theevidence of ofsignature the party,
thus, seems,and it havethat courts refused to receive,

in the first instance, direct evidence of the fact,material
but ittake on a failure to make out the indirect evidence.

The expediency, however, of to establishattempting
a rule from suchdiffering decisions,numerous ad-may

of donbt,mit Iand therefore concur in the opinion, that
when the oftestimony the witnesssubscribing cannot be
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;is next to be givenhad, of his hand writingevidence
and withhowever, of authority,theupon weightsolely,

theofof the hand writingthat evidencequalification,this
ofeffect thathave- no thanalone can greaterwitness

which lo the instru-proof, uponformal introducemere
evidence,in and that evidenceslightest againstment the

signature witness,of the of the or party,the genuineness
to,thethe instrumentcompel party introducingmust

maker, oralso the hand of thewriting obligor.prove
that no berequires greater effect shouldJustice given

witness,of andproofmere of the hand thethe writingto
cases,in all ofmay proofit be to require,bestperhaps

witness,and unless it ■hand of thewriting partythe
been,had. This hasthat cannot betestimonyshown the
7be the in some instances. D.held to evidenceregular

note; 255,1 Oli­266,E. v. in Bay.& Wallis Delancey,
must beproof required,v. SuchTaggart.phant where*

iolaw, necessary validitywitnesses are theby attesting
383; 2 187,1 Phil.of the Ev. Bay. Hop­instrument.

,221,; Cowen,5v. De v.kins Jackson Luquere­Graffenreid­
311,1247, Ho­;3 11 Mass.Burr. v. Rep.Wright Clymer­

Wallis.mer v.
Mw trial granted

versusMahurin Bickford.

judgmentsThe justicesof of the otherin will be admittedstates, impeace,
|■evidence in actions founded them in this if instate, authenticatedupon

same manner foreign judgmentsas are to be authenticated.required
A of a judgment justiceof a ofcopy the in another sta^e, certifiedpeace by

the clerk of the court as a true is not authenti-county copy, sufficiently
cated for that purpose.

Interest is judgment,allowed such awhere ■ it ■hadupon recovery upon


