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The statute of June 22, 1814, section 4 enacted, that P!C’kt"m"
in suits upon sheriffs’ bonds, the writ shonld set.out the reawn. :
condition of the bond, and assign the bleach, or breaches, T
reiied upen in the action. e :

The statute of June 29, 1829, provides, that bonds shall
be given to the county by sheriffs, and that, in every:
suit upon such bond, the declaration shall set forth the
condition, and assign the breach, or Jrcaches rvelied ap-
on in the action.

And the statute of July 3, 1829, enacts, that every cor-
oner shall give a bond to the county ““dnd any person in-
jured by the breach of said bond, may commence and
maintain an action thereon, in the same manner he might
do upon the bond given by the sherifl of any county, if
he were injured by the breach thereoll”

But we find no provision, in any statute, which makes
it necessary to assign any breach of the condition of the
bond, in an action upon a bond given by a coroner to the
treasurer of the state.

The declaration is d&judgcd to be sufficlent.

5. I'arnswontn, admivistrator of A. M. Brad-
bury, versus Joer Birices.

A copy of the record, in the office of the Register of Probate, is the proper
evidence to prove the time when letters of administration were granted.
When the attesting witness to an instrument cannot be produced, witnesses
must be called to prove his hand writing, and it is not sufficient to prove
the hand writing of the party to the instrument without proof of the hand

writing of the witness.

ASSUMPSIT 00 2 note, for $36 50, dated March 20, 1803
made by the defendant, and payable to the m‘teslate, in

ten months, wnh interest.
VoL, vi. 71
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Farnsworth The defendant pleaded the general isste and the stat-

:;ggs ute of limitations.

T - Upon the trial, at November term, 1833, the plaintiff
proved that the subscribing witness to the note was out
of the state, and then offered evidence of the hand wri-
ting of the defendant. It was insisted, on the partofl the
defendant, that it was necessary to prove the hand wri-
ting of the subscribing witness ; but the court submitted
it to the jury to say, whether the note was genuine up-
on proof of the defendant’s hand writing only.

The suit was commenced on the 10th September, 18335,
and in order to show the time, when the plaintiff was
appointed administrator, he produced a copy of a record
in the probate court as follows—

« Strafford, ss.  On the 15th September, 1831, Samuel
Farnsworth, of Bridgetown, &e. was duly appointed ad-
ministrator of the estate of A. M. Bradbury, late of Stan-
dish, &c. and gave bond, §e.

Attest,
Jamus Banrnerr, Register.”

A trae copy of record,

J. Bantrerr, Register.

To the admission of this copy in evidence, the defend-
ant objected, but it was admitted by the court.

The jury having veturned a verdict in favor of the
plaintiff the defendant moved the court to grant a new
trial upon the foregoing case.

Wilson & J. Smith, for the plaintiff.

Goodall & Woods, for the defendant.

Ricuarpsow, C. J. Itis made a question in this case,
whether the copy of the record, in the register’s office,
was competent evidence to prove the time,when adminis-
tration was granted to the plaintiff. But upon this ques-
tion there can be no doubt. The decisions of the Probate
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Court can be proved only by the record of its proceed-
ings. 3. N. H.Rep, 309, The Judge of Probatev. Briggs.

And the copy produced, in this case, i8 not only ‘admis-
sible in evidence, but is the best evidence that eould be
produced. The letters of administration, which are
only a copy of the record in the Probate Court, drawn
up in a more formal manner, are certainly no better evi-
dence. 8 Kast, 187, FElden wv. Keddell; Buller’s N. P.
245246 ;5 1 Levintz, 25, Garreit v. Lister; 1 Starkie’s
Ev. 247—249.

The cirenmstance, that the copy was received as evi-
dence, forms no ground for a new trial.

But it is ingisted, that the evidence offered was not suf-
ficient to prove, that the defendant made the note. This
objection seems to be well founded. Where there are
subseribing witnesses to an instrument they must be
called to prove it. I 'the subscribing witnesses cannot be
produced, the invariable practice has been, in this state,
and in other places, to prove the hand writing of the
witnesses. In some ecases proof of the hand writing of
fhim who signed the instrument has also been required.
1 Stark. Ev. 340—344 ; Greenleaf, 63 note ; 8 Pickering,
143, Russell v. Coffin ; 2 Chitity’s Rep. 196, Doe v. John-
son ; 1 Moody and Malkin, 79, Pugev. Mann ; Ibid 176,
JMitchell v. Johnson ; 9 Bingham, 358, Morgan v. Morgan ;
1 B. & P. 380, Adam v. Kers; 2 East, 250, Prince v.
Blackburn; 11 Mass. Rep. 309.

If no person can be found to prove the hand writing
of the witnesses, proof of the hand writing of the maker
of the instrunment may be suflicient. 3 Binney, 192,
Clark v. Sanderson; 7T D. & E. 265; 5 ditto, 371.

When it has been shown, that the subscribing witness-
es are dead, prool of their hand writing, is, in_general,
suflicient.

But, when they cannot be produced, because they are
in a foreign country, or rendered incompetent by reason
of a crime, or of an interest in the event of the cause, it
iz necessary to prove the hand writing of the party ts

Farnsworth
v
Brigae.f
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Farssworth the instrument as well as of the subscribing witnesses.
Bri;;rs. Peake’s Ev. 70. 1 Starkie’s Ev. 340.

—  And where a party to an instruoment, subsequently to

its execution, communicated to the -subscribing witness

an interest, it was held not to be competent to sach par-

ty to prove the hand writing of such witness. 5 Bing-

ham, 493, Hovill v. Stephenson. j

Parrer, J. The rule, that when the testimony of the :,
subscribing witness cannot be had the proper proof of its {
execution is by giving evidence of his hand writing, and i
that evidence of the hand writing of the obligor or mak- ]
er, or of his admission of the signature, is insufficient, 1
seems to have been repeatedly sanctioned. There are
numecerous cases, besides those cited by the Chief Justice,
. in which it has been established or recognized. 1 Johns.
Cas. 230, Mott v. Doughty ; 4 Johns. Rep. 467, Sluby v.
Champlin ; 5 Cranch, 13, Cooke v. Woodrow; 5 Peters’
S. C. Rep. 319, 344, Lessee of Clark v. Courtney ; 6 ditto,
616, Crane v. Lessec of Morris; 8 Camp. 283, Currie .
Child ; 1 Esp. N. P. C. 2, Cooper v. Jarsden ; 2 East, 1883,
Cunliff v. Sefton; 1 Taunt. 364, Crosby v. Percy; 8 Johns.
121 (94 2d ed.) Mills v. Twist;. 11 Johns. 64, Jackson v.
Burton ; 5 Cowen, 885, Juckson v. Gager; 9 Cowen, 140,
. 4 Wendell, 278, Jackson v. Christman ; 2 Dall. 116, Doug-
lass® Lesse v. Sanderson.* ‘

Courts, which have administered the rule as thus laid
down, however, have not always been satisfied of its
propriety. 3 Binney, 196, Clark v. Sanderson; 6 ditto,
45, Lessee of IHamilton v. Marsden; 1 Barn. & Ald, 19,
Nelson v. Whiitall ; 5 Peters, 844. And it seems to me,
that, in no one of the cases has any suflicient reason been
given to justify it, upon principle. ’;

Starkie 1 Ev. 330, says, ‘“the law requires the testi-
mony of the subscribing witness because the parties
themselves, by selecting him as the witness, have mutu- ;

\

*11 Wendell, 99, Mc Pherson v. Rathbone ;5 ditto 110, 123, Pelletrequ
v, Jackson.
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ally agreed to rest upon his testimony in proof of the ex- Famiﬁ““‘“
ecution of the instrument, and.of the cirenmstances which  pyiges
then took place, and becanse he kuows those facts which o
are prebably unknown te others.”

But in Hall v. Phelps, 2 Johns, 451, Mr. Justice Bpencer
says, ‘“the notion that the persons who attest an instra-
ment are agreed upon to be the only witnesses to prove
it, is not conformable 1o the truth of transactions of this
kind, and to speak with all possible delicacy, is an ab-
surdity.”

The reason given by Mr. Justice Le Blanc, in Cell v.
Dunning, 4 East, 54, ““that a fact may be known to the
subscribing witness not within the knowledge orrecolles-
tion of the obligor,” will certainly not bear examination.

The true reason is stated in several cases. The testi-
mony of the subscribing witness is the best evidence the
nature of the case adinits of, and the law requires the
best evidence.

It is well known, that, in point of fact, there is often
no agreement of the parties who shall subscribe. Any
onc present, or who is requested by either party, wil-
nesses the iustrument. Nor is he called as a witness to
1o prove the circumstances which tock place, or * facts
which are probably unknown to others” farther than the
fact of cxecution. He may be examined to any such facts
and circumstances, by either party, if he has knowledge
of any, but he is called to prove ihe execution of the in-
strument. That is the matter to be proved, and if his
testimony establishes this, it admits the instrument in
evidence, if he has no knowledge of any other facts or
circumstances.  As he must, or ought to have seen, the
party sign, or at least have heard him acknowledge his
signature, and as he may have knowledge of attendant
circuinstances, his is the best evidence, and of course to
be prcduced if to be had. . L g

If notto be had, the law allows a ‘resort to the next
best evidence. Next best evidence of what 7 Ofeourse; of
that matter to which the subscribing witness must have
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Famnsworth ‘heen called to testify, if his evidence could have been -
&égs procured—ithat is, the execution of the instrument by the
TUTTTT party.

The material evidence which the subseribing witness
must have given, if examined, would have been, not
wmerely that he signed as a witness, but that the party exe-
cuted the instrument. The secondary evidence should
be to the same point.

The position, that the signature of an attesting witness,
when proved, is evidence of every thing upon the face of
the instroment, (1 Stark. Ev. 340 ;1 Phil. Ev. 862) isa fal-
lacy, for instances have cccurred where signatures have
been put as signatures of subscribing witaesses, without
such knowledge on the part of the individuals, so sub-
seribing, as would establish the signature of the par-
ty. 2 Camp. 635, Filzgerald v. Elsce, and Lemon v. Dean,
in note; Peake’s N. P. C. 146, Grellier v. Neale ; 3 Esp.
178, Ley v. Ballard, in note.

If the subseribing witness ““denies the deed,” other
witnesses may be ealled to prove it. Doug. 216.

If the witness, who attests, could not have given evi-
dence at the time of attestation, from ignorance of the
facts, interest, infamy, or other cause, the proper course
is to give evidence of the hand writing of the party, not
of the witness. 1 Phil. Ev. 363.
~ So if no person can be found to prove the hand writing
of the witness, evidence of the signature of the party is
admitted. 3 Binn. 192; 1 Phil. Ev. 364.

The proof of the hand writing of the witness, is, at
best, but indirect evidence of the signature of the party,
and thus, it seems, that courts have refused to receive,
in the first instance, direct evidence of the material fact,
but take it on a failure to make out the indirect evidence.

The expediency, however, of attempting to establish
a rule differing from such numerous decisions, may ad-
mit of doubt, and I therefore concur in the opinfon, that
when the testimony of the subscribing witness cannot be
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had, evidenee of his hand writing is-next to be given ; Famsworth
solely, however, upon the weight of authority, and with " :
this qualification, that evidence of the hand writing of the —
witness alone ean have no greater effect than thatef
mere {ormal proof, upon which to introduee the instra-
ment in evidence, and that the slightest evidence against
the genuineness of the signature of the witness, or party;
must compel the party introducing the instrument to
prove also the hand writing of the maker, or obliger.
Justice requires that no greater effect should be given
to the mere proof of the hand writing of the witness, and
perhaps it may be best to require, in all cases, proof of
the hand writing of the party and witness, unless it is
shown that the testimony cannot be had. This has been
held to be the regular evidence in some instances. 7 D.
& E. 266, Wallis v. Delancey, in note; 1 Bay. 255, Oli-
phant v. Taggars. Such proof must be required, where,
by law, attesting witnesses are necessary io the validity
of theinstrument. 1 Phil. Ev. 383; 2 Bay. 187, Hop-
Eins v. Dé Graffenveid ; 5 Cowen, 221, Jackson v. Luquere 3
3 Burr. 1247, Wright v. Clymer ; 11 Mass. Rep. 31}, Ho-
mer v. Wallis.

Brig‘gs,f Lo

New trial granged

Manvrin versus Bickrorp.

The judgments of justices of the peace, in other states, will be admitted fm
evidence in actions founded upon them in this state, if authenticated in'the:
same manner as foreign judgments are required to be authenticated,

A copy of a judgment of a justice of the peace in.another: state, certified:by
the eclerk of the county court as a true copy, is not sufficiently authentis
cated for that purpess. L » i

Interest is allowed upon such judgment, where n recovery is had upon it i
shis state, ‘ B




