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of at a ofpassed meetingA a highway,vote constructionconcerning the
L., 46, 18),c. s. is andmerely advisory,the inhabitants of citya (G-.

citytheof councils.does not control the action
of pathsThe number and convenient and suitable forrelative position

not law.bridgeon a are fixed bytravel public
A for anecessarytown make convenientmay buildingan appropriation

if tothat more enable theenoughwith townpublic bridge, a proviso
a designone of iscertain contributed byto build a more convenient

town,the the more convenient one shall beindividuals, and togiven
built.

a inPetition for a granted by justiceinjunction,temporary
Factsvacation, the law term. Theand into agreed.adjourned
and thecitizens, voters, and defendantsare tax-payers,plaintiffs

ofof the Manchester.are a committee government,cityspecial
laid out a19, and aldermen1879,December the mayor highway

across Merrimackfeet street river.wide in extension of Bridgefifty
that a1880, councils resolved com-17, the specialFebruary city

for theto contractmittee full ofbe with buildingpowerappointed,
street, cost notat aa theacross river on Bridgebridge exceeding
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2 KELLEY v. KENNAKD. [Hillsborough,

$50,000, to a tbeaccording plan presented by city engineer, adopted
councils,tbe and known as tbe middleby city level Tbeplan.

defendants are the committee.
“Section 18 of 46 of the Gen. Lawschapter that Theprovides

and aldermen shall issue theirmayor warrant for a meet-general
inhabitants,of the for oring constitutionalany when-legal purpose,

ever to so in onerequested dp hundred voters.”writing by legal
Under this statute there was a of the inhabitants ofmeeting Man-

“8, 1880,chester who voted thatMay in their saidopinion bridge
level,should be built called,the lower as it isupon thereto,or near

thereon,and and at as little as itsubstantially can be doneexpense
and made convenient for all safe and andparties, thatenduring,
the be andcity government instructed so torequested construct

done;said if it can be that thebridge, legally plan proposed by
the committee of the was unwise and farcity government too

unauthorized,and if as in theexpensive, of this itopinion meeting
was, counsel,the is tomayor requested if andemploy necessary,* * *secure a perpetual injunction the contract andupon

thereto,the and and allparties toany persons act underattempting
it; $20,000 $25,000that not more than or should be added to the
tax-list this for the construction of suchyear and the bal-bridge,
ance be raised on credit.” And the a com-meeting appointed
mittee to the action of the to therepresent meeting city govern-
ment, and to confer with orthem committeeany appointed by
them the erection of suchupon speedy bridge.

1, 1880, councils,June vote of the theby city defendants were
andauthorized directed to contract for an iron across thebridge

river, and iron across the canals and over thebridges street on the
river,side of thewest with iron all theapproaches, and!bridges

wide,to be feet and toapproaches make suchforty in thechanges“middle level in resolution,”accordance with thisplan, as in their
would be for the best interests of thejudgment the to'city, bridges

atbe finished an to the not $60,000;expense city andexceeding
the committee were “authorized to forcontract such a bridge
across the river as will a or lowerprovide deck as aroadway way
to the Amoskeag Mills,and theManufacturing StarkCompany

said $7,000contributeprovided the sum ofcompanies for the
same.”

OlarJe,S. 8. for the plaintiffs.

The instructions of the citizens’ weremeeting mandatory upon
the and should havecity government, been followed. Section 18
of c. 46 of the Gen. Laws was from the charter of thecopied first

1846,New 384,Laws of c. s. 12.Hampshire city. In towns money
is a directby vote. Theappropriated popular werelegislature
reluctant to take from the voters the immediate control of their

affairs cities. Andmunicipal by clause,,thisincorporating by
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charter, townin the the of wasinserted first legislationpowercity
the should chooseand continued for occasionsreserved when people

it.exerciseto
no build than one acrossThe has to more highwaycity authority

river, because one was laid out.the only
river,no build across theThe has to a waycity authority private

or orto loanor to build a athrough bridge,private publicway
credit, for ofits or or the benefitindirectly,give money directly

ofits dividend Mil­for aobject profits.any corporation having
512;198; 115 Duer Con­hau v. Barb. v.Sharp, People Compton,

stitution, theArt. 5. arithmetical showsA simple computation
$7,000 deck,not the of the lower which iswill one half costpay
to be a private way.

the ofThe cannot or construction amake a highway, varycity
or cor­or the offer of personbridge highway, upon money by any
to thebut must construct the same with sole referenceporation,

;Butler, 10 281 v. Ed­v. N. H.public good. GurnseyDudley
wards, 26 N. H. 224.

not their committee to makeThe councils could authorizecity
orthe for the or to determine alter thecontract building bridge,

theduties, exercise of discretion andSuch judg­plan. requiring
ment, to thecould not committee. Gillis v.be Bailey,delegated

281;150; R. 4921 N. H. R. v. N. H.Peterborough,Monadnock
90;Francisco, 20 v. 13Zottman v. San Cal. Oakland Carpentier,

; 413;E.Cal. 540 4 D. v.Peterson v. Smith Brady Mayor,Mayor,
173; C.,v. Schermerhorn,2 92­—­S. 9 Barb.Bosw. 2 Seld.Thompson

152.

Patten, Cross, thefor defendants.and Sulloway,Copeland,

Dob, theC. J. administrationBy express statutory provisions,
fiscal, of a andof all the and affairs theprudential, municipal city,

councils;thereof, in and allare vested the powersgovernment city
thereof,towns,law in or in the are exercisedvested inhabitantsby

Keene, H. 40.the v. 58 N. Thesecouncils.by city Perry provi­
46, 18,Laws,not c.sions are modified Gen. s. whichbyexpressly

the a of theand aldermen to callrequires mayor general meeting
orinhabitants for not unconstitutional otherwise ille­purposeany

so, in onewhen to do hundred vot­requested legalgal, writing, by
for this section toers. And there is not sufficient ground holding

of the which transfer tobe an sectionsimplied qualification city
andthe of administration.councils municipalpowers legislation,

intended to reserve a of resum­If the had popularlegislature right
it to be inferred thatand these isexercising provisioning powers,

oaths, check-list,officialhave been made forwould organization,
records, theand the votes of orand for requir­executing meeting,

The andthe to execute them. complicatedcity governmenting
thewhich does notlawwould require regulation,conflicting system
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difficulties in thefurnish. The of on thepractical way carrying
of a anunder undefinedrepresentative government city, popular

control,of occasional or constant and arepower suspension great
the absence of.and obvious. And methods ofstatutory obviating

them is evidence of the intention. The votesatisfactory legislative
inhabitants,at the of theirmeetingpassed instructing representa-

in the in to thistives wascity legislature regard bridge, merely
ofas would have been a vote the same instruct-personsadvisory,

their in the staterepresentatives legislature.ing
As the convenience a assidewalk as well apublic- may require

Shattuck, 257,track in a v. 35 N. H.carriage (Graveshighway
so it two tracks. And notrequire the law does270), may carriage

level,such tracks to be on the same nor forbid one to berequire
the other. How be,built over tracks there shall and whatmany

beshall their relative are factof to be deter­questionsposition,
convenience,mined considerations of and the statuteupon public

the to be suitable for the travel thereon. Andrequiring highway
decisionthe of these is not antomunicipal questions subject appeal

on a bill forto this court in an The case doesequity injunction.
raise the thenot of of the anquestion on elevated rail­right public

or inother structure a to make a use the landofway, highway,
was whenthat not the owner’s were assessed.contemplated damages

notThe are of landowners under or this newplaintiffs adjoining
highway.

The across the river was andhighway unconditionally legally
out; and, alaid for thebridge use of thebeing necessary public
the can be indictmentcity compelled to itsway, by perform duty

theof a which willmaking way passable be aby building bridge
of it L., 1;the on which is built. 71, 1,G. c. s.highway c.part

25; 195, 228,State v. 28 N.s. H.Canterbury, 232.
The admit the of a butplaintiffs to thenecessity bridge, object

and ofform the oneexpense “Towns atprojected. may, any legal
and vote such sums ofmeeting, asgrant shallmoney they judge* ** for andnecessary L.,building G.repairing bridges.”

37, s. 4. Thec. councils have determined that thecity public
$60,000,shall not exceed and tohave votedexpense authorize the

to contract for adefendants with “a or lowerbridge roadway
as a to thedeck way Amoskeag and theManufacturing Company
Mills, saidStark contributeprovided $7,000the sum ofcompanies

same.” Thefor the execution of this conditional vote would
furnish two tracks in the and nopublic one.highway, private

the convenience one,Whether thepublic or therequires upper
both,one, islower or a of here,fact which is notquestion brought
this bill. Aon construction of a street thatappeal, by makes it

the land onaccessible from either side is not itself unlawful.of(
The owners of the land aare ofadjoining the and thepart public;

fix thelaw does not number of travellers for whose use a highway
must be A lawconvenient. to berequiring every highway equally
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useful to members of theall would allcommunity prohibit high-
The as to the lower track is not made aquestionways. question

of law circumstance thatthe that track is to run to land of theby
Northumberland, 628,two State v. 44 N. H. was acompanies.

case of a which one had occasion to use. Thebridge only person
number of benefited a trackworkmen to therunningby adjoining

ofland these be and if their number werecompanies might large;
small, it not turn of awould a fact into of law.question question

209, 216; Boston,v. 85 N. H. Parks v. 8Hopkinton Winship,
218,Pick. 227.

A town can a contribution offered foraccept private constructing
hall,.sewer,a town or on a 2 Dillon Mun.highway, proper plan.

ss. The offer566-574. be for defects of theCorp., may rejected
best,or other sufficient reason. But if is theplan, the theplan

town are not theto contribution in order to make anobliged reject
of their own for onconstruction the sameappropriation money

In this itcase does not theplan. that ofappear proposed plan
two tracks is not the best for the accommodation of the public.
And, case,on the on thewhich bill the evi-ground puts plaintiffs’
dence that there is a better or the sumthat isplan, appropriated
too would be inadmissible. The of the coun-large, judgment city
cils been exercised on couldthose we nothaving fairty points,

their for a difference between theirquash proceedings opinion
and ours on factof which the law submits to their deci-questions
sion.

An individual’s of a to a town for use wouldgift publiclibrary
not be because it be or would be more usefulillegal merely might
to the donor than to his If the and Starkneighbors. Amoskeag

theshould build whole of the double-trackcompanies projected
and it to the the would not be un-renderedbridge give city, gift

lawful the trackthe circumstance that lower' would be moreby
useful to the and their than to others. Ifcompanies employes
the as to leaveshould so far build the but onecompanies bridge

for its the of theplank authoritynecessary completion, legal city
to $60,000furnish a of theinstead theplank, appropriated by city
councils, would not be withdrawn or If thesuspended. companies
should tointo the a sum the whole cost ofequalpay city treasury

dollar,construction one the would not be toless disabledcity
use,the the or to add a dollar to the fund.toapply gift public

contributors,How small cost the fromof the will acceptapart city
bear,and how area the will oflarge city municipal questionspart

fact, decided the and not thisby municipal government, opened by
tobill. A town can a sum sufficient a fire-engineappropriate buy

class, toof the second with a that if more enableenoughproviso
the town to of the first class is contributed individualsone bybuy

town, theand to the the best shall be Withgiven bought. appro-
and contribution the town obtain for use some-priation publicmay

town, unassisted,the could afford to for. Tobetter thanthing pay
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extent,a like on tbe state ofmany subjects, localpower legislation
towns,is to the ofdelegated andpopular legislatures the represent-

ative of cities. Thelegislatures of apower sumapplying necessary
of for a convenientpublic onmoney this newpublic bridge highway
is the sum,of the samepower and anotherapplying sum given by
individuals, for a more convenient at the samepublic bridge place.
So far as the concerned,raised in this case arequestions it is im-
material whether the is exercised the statepower orby legislature,

the councils to whomby the state hascity it. Thedelegated
of the does notdelegation authorize the courtpower to itsprohibit

exercise..
$7,000Evidence of a donation of would tend to show that the

it, could obtain acity, by $7,000accepting for lesspublic bridge
than its cost. Such evidence be considered andmay properly
acted the It is asupon city.by as evidence of thecompetent
amount of land and the costdamages of constructionpublic would
be on the whether thequestion should be laid out. Be­highway

construction,sides of there areexpense other to be consid­things
ered, such as the andsafety, convenience of thedurability, public

structure, and the evidence,cost ofproposed it. Butmaintaining
admissible on the' of construction,thequestion of ispublic expense
not rendered inadmissible the existence of otherby onquestions
which it no If there are authoritiesgives light. in conflict with
this of we areapplication. unable to followelementary principle,

158,them. Com.v. 166; Sawin,7 Mass.Cambridge, Com.v. 2
547; Boston, 218;Pick. v.Parks 8 Pick. Freetown v. County

Commissioners, 46; Andover,9 Pick. 146, 153;Jones v. 9 Pick.
Packard, ;217,v. 16 Boston,Pick. 220 v. 22Foster Pick.Copeland

33; Commissioners,v. 361;White 2 Cush. v.County Crocket Bos­
ton, 182, 190; 1;5 Cush. v.Townsend 20 Conn. v.Hoyle, Hoadley

;34 ;Conn. 38 v.Waterbury, 5 N. H.Dudley 558 v.Gilley, Dudley
Butler, 281, 289;10 586;N. H. Smith v. N.17 H. State v.Conway,
Newmarket, 519, 521;20 N. Petition,H. 361,Knowles' 22 N. H.
363; Milton, 458, 472;Goodwin v. N. Edwards,25 H. v.Gurnsey

; Andover, 356-359;26 N. H. 224 Proctor v. 348,42 N. H. Free­
man v. 52 N. H. 146.Plainfield,

Two other which there is no ofquestions, apparent necessity
will be examined if a decision of them will be ofconsidering, any

to the The defendants were directedpractical importance parties.
character,to make such of a certain limited in a certainchanges,

as in their would be for the best interests of theplan, judgment
to track ifand contract for a double the contributedcity, companies

$7,000. The to the to the defendants ofobjection adelegation
contract,restricted of the and the andpower planaltering making

the the should not act a ofthat a con-objection city upon promise
the costtribution that and risk of for itsrequiremight litigation

enforcement, can and avoidedbe a vote of theeasily properly by
councils, contract,the and the andcity altering plan, making by
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When these$7,000 to the treasurer.of the citythe payment
obviated, be dissolved.the willthus injunctionareobjections

J., sit: the others con-Clark, did notStanley, Smith, Jand
curred.

& a.& a. HallWebster v.

claimsconflictingis to determinenecessarya hill interpleaderWhen of
as well asthe creditorscreditors, one ofbyof it be maintainedmay

the debtor.by
againstclaimsconflictinga bill be determinemay maintained toSuch

is entitled who makesfine a personfor one half of a to whichcountya
a violationa forand on prosecution,and institutes carriescomplaint,

of the law.liquor
such, it beandmoiety; mayentitled tomay bepersons jointlySeveral

a decreebyagreement,divided them to theiramong according legal
on such a bill.

theEquity, Drake, Hall andBill andin Webster againstby.
Inof a referee.Facts found pursuancecounty byHillsborough.

to institutethe and Hallof an between jointlyagreement plaintiff's
law,for of the Halland on violationscarry liquorprosecutions

before theand the testifiedmade grand jury.complaints, plaintiffs
found, to theten finesTen indictments were and were paid county.

fifth, and thetheir Hall was have oneto plaintiffsBy agreement,
each,fifths claim two fifthstwo of the moieties. The plaintiffs

each, and Hall claims the whole.

Atherton, for the plaintiffs.

French, for Hall.

Burns, solicitor, for the county.

Doe, bill,C. ThisJ. the of thefor protectionbeing necessary
becould ofmaintained the a billascounty, interpleader.by county

aAnd for andconvenientlybeing reasonably necessary process
theand plaintiffs’economically ascertaining establishing rights

and their it them.be maintained Met­furnishing remedy, bymay
Gilmore, 417,v. 59 N. H. The of434. theiradjudicationjustcalf

a suitclaim in which Hall therequires will be bound by judgment.
And as the should not be harassed more than one suitcounty by
for the settlement of the claims of the andconflicting plaintiffs


