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Savage v. Fox.

of aas between theconsideration, payeenot to show aIt is necessary
contemporaneousif of issuretyshipand the the contractsurety,note

If isthere athe between the and thepayee principal.with contract
contract, it be sufficient towillto thatsupportconsideration sufficient

surety.of thethe contractsupport
availalone, cannotsuretythetheagainst suretya suit theby payeeIn

tlieby prin-in suit madethe noteof usurious payments uponhimself
cipal.

note, 1877,5, toAssumpsit, tbea dated March payableupon
Fairfield as andoneof the principaland signed byorder plaintiff,
a referee.Facts founddefendant as surety.tbe by

§300, a note for1872, and that3, Fairfield borrowed gaveJuly
amount, the defendant asandhimself as surety.signed by principal

cent, §12andinterest wasto 10 annually,Fairfield agreed pay per
deducted, end of§288. At the oneFairfield receiving only year

or interestNo of the has§12 more. legalhe part principalpaid
oí 3,for the notenote in suit wasThe Julybeen givenpaid.

interest, atas the re-1872, tbe defendant suretyand signinglegal
Fairfield, with one McMillen toit him beof and was left byquest

the notes werethe former note. When andgivenforexchanged
was marriedthe a woman.this suit was defendantwhen brought,

did not haveno of the and the note con-hadShe part money, any
her Thewith a contract separatenection respecting property.

notenot on the firstthat she was liable rea-■defendantclaimed by
suit,coverture,her and that the note in for theson of being given

note, on without consideration. Shelier it was alsofirst promise
that, liable, should beif tbe usurious interest inclaimed applied

payment.

Jr., tliefor plaintiff.Sawyer Sawyer,8f

as married to contract,of the defendant a womanTbe disability
note,the was removedit existed the date of monthsas at original

1876, c.of note in suit. Laws of 32.tlie tbe Asbefore giving
the there was a valid considerationto her as well as forprincipal,

note, the in case ofthe same which existsoriginal every surety-
in the of that note,for loaned. The case ifship difficultymoney

it, been, not the wanthad been sued would have of con-she upon
sideration, bindher to herself such contractbut evenbydisability

note,That validconsideration. tbeagainstunquestionedupon
him in consideration of thesurrendered to notewas inprincipal,

tbe as Wliat bettersuit defendant considerationsurety.signed by
a ?existed in tbe case of a on noteever Andsurety promissory
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as at the time of this note she was in law to bindsigning capable
contract,herself such what isby there for herground releasing

from ?liability

Stevens, for the defendant.

3,I. 1872, defendant,The note of was void as to the sheJuly
then a 182;married woman.being Reeve Dom. Rel. Carleton v.

314;N. ;49 H. Shannon v. 44Haywood, N. H. 592 Well­Canney,
comev. 52 N. H. 139.Riley,

1877,note,II. The 5,second of was, her,March as to and in
fact as to the a renewal of the old one.principal, only No new

entered intoconsideration her contract. It was at most the re­
newal of a void This cannot furnish andpromise. is not in law a

Deas, 87;consideration. Thorne v. 4 John.good R.,v. R.Palfrey
55;4 Allen Smith v. 527;20 N. H.Mudgett, Mills v. Wyman,

207;3 Pick. Judson, 97;Ehle v. 24 Wend. Ins. Whitney,Co. v.
1 Met. 21.

held, is,III. If she as andsurety, entitled toequitably legally
have the unlawful interest deducted.

Stanley, J. So far as concerned,Fairfield was there awas
3,consideration for the note ofgood so,1872. ThisJuly being

the surrender of that note was a consideration forgood the note in
suit. It Fairfield from on thedischarged first noteliability (San­

French,born v. 22 N. H. and there246), a consideration be­being
tween the and Fairfield coincident withplaintiff the defendant’s

as she is L.,liable inpromise 183, 12;this suit.surety, G. c. s.
Leonard v. 29, 39;8 Johns.Vredenburgh, 8;Brandt Suretyship

Sureties 54. When the isBay. withguaranty contemporaneous
contract,the it is notprincipal that there should be anecessary

and distinct considerationseparate from that which the billupon
or note was executed. The credit to thegiven debtor isprincipal
a sufficient Bird,consideration. Moies v. 436;11 Mass. Bickford

Gibbs, 154;v. Hughes8 Cush. 400;v. 18 Me. HuntressLittlefield,
Patten, 28;v. 20 Me. Boardman, 79;v.Gillighan 29 Me. Colburn
Averill, 310;v. 30 Me. v. 22;McNaught 42 N. Y.McClaughry,

1;v. 16 2 682,Pet. Dan. 1,759;Ins.Tyson, s. 2 Pars.Neg.Swift
“said,Con. 6. Gibbs,It is in v. that there wouldsupra,Bickford

be force in the that a distinctobjection consideration for the un­
of the or mustdertaking be shown if theguarantor con­surety

tract of had been made after theguaranty andmaking delivery
note;of the- made,but when the is before theguaranty delivery

of the note the maker to the itby must be deemed topromisee,
be maker,done for the ofbenefit the to add to ofthe strength
the note and to induce the to take it and advance hispromisee

it,on and no other consideration is themoney thannecessary
credit thus to Ves., Jr.,the maker.” In 190,14given Lord Eldon
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“ of another doesfor the debtof one mantbe undertakingsays,
them.” Therebetweena consideration being,not movingrequire

in suit as be-case, for the notesufficient considerationthis ain
it is immaterial whether theand thethetween principal,payee

note or not.was liable on the firstdefendant
defendant. Theavail theThe defence of cannot usuryusury

therefor toa of actionthe and he haswas rightpaid principal,by
amount, or he atimes the as arecover three may bringpenalty,

aFairfield notrecover the amount beingsuit and actually paid.
if thetheto this suit would not be bound judgment, usurybyparty

of the andin inductionallowed to the defendant damages;were
for itcase, be held to accountthe thesuch mightbeing plaintiff

to recoversuit. Thetwice, if held accountable in this privilege
himselfFairfield can availthe is andback personal, onlymoney

L., 232,89; s.c. 3. Theit. v. 32 Vt. G.of Ward plain­Whitney,
the note.amount ofis entitled to for the fulltiff judgment

J., concurred.Fosteb, did not sit: the others

Simpson & a.v. Currier

that at the$1,000,a note for evidencesureties,against uponIn a suit
it, furnish thethat the shouldagreed plaintiffit wastime they signed

that$3,000,and that when wasfurnishedsum ofan additionalprincipal
the takeplaintiffbe and should aup,should$1,000 giventhe note for

sums, secured byboth mort-includingtheby principal,note signed
the written contract.as totending varyis incompetentgage,

$1,000,note forAssumpsit, the of ato recover amount signed
A. Currier.for one A.defendants as suretiestheby

defendants weretbe permit-to the exception,Subject plaintiff’s
the note inthat the defendants signedto introduce evidenceted

that tbesureties, and conditionon the plain-suit as understanding
more,$3,000 and that then the noteshould loan thetiff principal

sliould take a note forand thein suit sliould be taken up plaintiff
$4,000, the ofhouse of wife tbeof tbesecured a mortgageonly by

the note in suit to thethe deliveredWhen principalprincipal.
Aboutandhad the agreement.same understandingtheyplaintiff,

$4,000,note forafter, ato thea week tbe carried plaintiffprincipal
note, thewhichexecuted, the plain-aand securingmortgage duly

or consent ofreceive, and, thetiff declined to knowledgewithout
that,$8,000defendants, and a securingthe took a note of mortgage

had a ver-$1,000 defendantsthe note for suit. Theinretaining
dict, aside.which the to setmovedplaintiff


