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says, “the undertaking of one man for the debt of another does
not require a consideration moving between them.” There being,
in this case, a sufficient consideration for the note in suit as be-
tween the payee and the principal, it is immaterial whether the
defendant was liable on the first note or not.

The defence of usury cannot avail the defendant. The usury
was paid by the principal, and he has a vight of action therefor to
recover three times the amount, as a penalty, or he may bring a
suit and recover the amount actually paid. Fairfield not being a
party to this suit would not be bound by the judgment, if the usury
were allowed to the defendant in reduction of the damages; and
such being the case, the plaintiff might be held to account for it
twice, if held accountable in this suit. The privilege to recover
back the money is personal, and only Fairfield can avail himself
of it. Ward v. Whitney, 82 Vt.89; G. 1., ¢ 232, 5. 8. The plain-
tiff is entitled to judgment for the full amount of the note.

FosSTER, J., did not sit: the others concurred.
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In a suit against sureties, upon a note for $1,000, evidence that at the
time they signed it, it was agreed that the plaintiff should furnish the
principal an additional sum of $3,000, and that when that was furnished
the note for $1,000 should be given up, and the plaintiff should take a
note signed by the prinecipal, including both sums, secured by mort-
gage, is incompetent as tending to vary the written contract.

AsSUMPSIT, to recover the amount of a note for $1,000, signed
by the defendants as sureties for one A. A. Currier.

Subject to the plaintiff’s exception, the defendants were permit-
ted to introduce evidence that the defendants signed the note in
suit as suvelies, on the understanding and condition that the plain-
tiff should loan the principal $3.000 move, and that then the note
in suit should be taken up and the plaintiff should take a note for
$4,000, secured only by a mortgage of the house of the wife of the
principal. When the principal delivered the mnote in suit to the
plaintiff, they had the same understanding and agreement. About
a week after, the principal carried to the plaintiff a note for $4,000,
and a mortgage duly executed, securing the note, which the plain-
tiff declined to receive, and, without the knowledge or consent of
the defendants, took a note of $3,000 and a mortgage securing that,
retaining the note for $1,000 in suit. The defendants had a ver-
dict, which the plaintiff moved to set aside.
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A. W. Sawyer and Wadleigh, for the plaintiff.

G. Y. Sawyer and Sulloway, Topliff & O Connor, for the defend-
ants.

STANLEY, J. The written contract was an unconditional prom-
ise to pay the plaintiff, or to his order, one thousand dollars. The
evidence excepted to tended to vary this contract, and to show
that the agreement between the parties was, that the sureties were
not to pay the one thousand dollars if the plaintiff should loan the
principal three thousand dollars more, and should secure that sum,
and the one thousand dollars represented by the note in suit, by a
mortgage upon certain real estate of the prinecipal’s wife, and that .
the plaintiff bad not carried out this agreement. This made an
entirely different contract from that reduced to writing and declared
on. The written contract was an unconditional promise to pay.
The one which the parol evidence tended to prove was conditional
and defeasible, upon the performance of a distinet collateral agree-
ment between the plaintiff and the principal. Its tendency was,
not to show that there was no consideration, or that there was a

- partial failure of consideration, but to import into it a condition of
which the written contract furnished no evidence. This agree-
ment was contemporaneous with the mnote, and the evidence
excepted to was in conflict with the rule which forbids the intro-
duction of parol evidence to vary or control a written contract.
Bank v. Rogers, 16 N. H. 9; Caldwell v. Porter, 17 N. H. 27, 30
Huynt v. Adams, T Mass. 518 Stackpole v. Arnold, 11 Mass. 27 82;
Hanson v. Stetson, 5 Pick. 506 Spring v. Lovett 11 Pick. 4:17
419; Myrick v. Dame, 9 Cush. 248 Billings v. Billing gs, 10 Cush.
178; Bank v. Dunn, 6 Pet. 51; Brown v. Wiley, 20 How. 442, 447,
448 ; Specht v. Howard, 16 Wall. 564; Forsythe v. szball 91
U. S. 291 2745 Brown v. Spofford, 95 U. S. 474, 480 ; Ridout v.
Bristow, 1 Cr. & J. 281; Foster v. Jolly, 1 Cr. M. & R. 703 Row-
son v. Walker, 1 Stark. N. P. 861 ; Big. Bills and Notes, 173; bt Dan.
Neg. Ins. 85, 69, ss. 41, 80, 81.

. Verdict set aside.

ALLEN, J., did not sit: the others concurred.|
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WHITAKER v. WARREN.

A count in debt, for injuries caused by a dog, and one in case, for the
same injuries, may be joined. '

A _person, standing i loco parentis to an infant, may recover for medi-
cines and medical attendance furnished to the infant in consequence
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