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to assert that it is invalid in Louisiana upon the law of Louisiana, L
they are not estopped to assert that it is invalid in New Hampshire
by the law of New Hampshire. The Louisiana court did not and
could not decide that they are estopped to assert its invalidity
upon the law of New Hampshire.

The record showing in the joint judgment the fatal defect of
notice to one only of the defendants, there must be

Judgment for the defendants.
Foster and CLARK, JJ., did not sit: the others concurred.

KivMBALL, ddmr, v. GILMAN.

If the money due upon 2 policy of insurance on the life of a person made
for the benefit of his wife is upon his decease paid to his administra-
tor, the latter will hold it in trust for the wife, and it may be recovered
of him by her or her legal representatives.

The refusal by a person named as arbitrator to act will put an end to
the submission.

The institution of a suit in relation to the subject-matter, which the par-
ties have agreed to submit to arbitration, will operate as a revocation
of the submission.

. AsSUMPSIT, to recover the sum of $1,928.75 received by the de-
fendant upon a policy of insurance on the life of the defendant’s
testate, Henry Holt. TFacts agreed.

The plaintiff is administrator of the estate of Sarah F. Holt,
who was the wife of Henry Holt. He died August 17, 1876, tes-
ate, his wife being made residuary legatee; but his estate being
insolvent, nothing passed by his will. The defendant is adminis-
trator of his estate. Mrs. Holt died August 19, 1876, testate,
devising all her property to her husband, which devise lapsed by
reason of his death. Neither Holt nor his wife left lineal descend-
ants. Both left collateral heirs. February 8, 1866, Holt procured
a policy upon his life of the Massachusetts M. L. Ins. Co., payabl
“to the assured, his executors, administrators, and assigns. * *
Said sum. insured being for the express benefit of Sarah F. Holt,
wife of said assured.” The company declined to pay the amount
due on the policy to any person other than the defendant, and then
only on condition that the plaintiff would consent to it. For the
purpose of procuring payment both administrators signed a receipt
to the company, and the money was thereupon paid to the defend-
ant, who at the same time gave to the plaintiff the following agree-
ment: :
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“ Whereas, I, Virgil C. Gilman, adm’r of the estate of Henry
Holt, late of Nashua, deceased, have received of the Massachusetts
Mutual Life Insurance Co. the proceeds of a life policy upon the
life of said Henry Holt, said to have been issued for the benefit of
Sarah . Holt, wife of said Henry (said policy being lost), amount-
ing to the sum of nineteen hundred twenty-three dollars, seventy-
five cents. Now, therefore, I hereby agree, in consideration that
John G. Kimball, adm’r of the estate of Sarah F'. Holt, has relin-
quished his claim as the adm’r of the estate upon the company, to
pay said Kimball said sum, with any interest it may actually ac-
cumulate, whenever the ]udoe of probate for Hillsborough coum,y,

New Hampshire, may so dirvect.
Nashua, Dec. 29th, 18706. Virgil C. Gilman.”

February 25, 1879, the plaintiff requested the judge of probate,
at a regular term of that court, the defendant being present, to
direct whether the money received by the defendaunt should be
paid to the plaintiff, which the judge of probate declined to do, or
to take any cognizance of the agreement, or do any act in relation
to it. Payment was thercupon demanded of the defendant, and
refused.

A. F. Stevens, for the plaintiff.
C. W. Hoitt and C. H. Burns, for the defendant.

1. The defendant is not liable in assumpsit, because the judge
of probate has not directed him to pay the money to the plain-
Biff.

2. It is not a matter which the defendant has a right to deter-
mine.

3. If the suit can be maintained at all, it should have been
brought against the defendant as administrator.

4. Payment of the money in this suit would afford the defend-
ant no protection against the claim of creditors and others inter-
ested in the estate of Henry Holt.

Swurre, J.  The sum insured on the life of the defendant’s tes-
tate is stated in the policy fo be “for the express benefit of Sarah
Ir. Holt, wife of said assured.” DBy statute, insurance thus effected
inures for the benefit of the wife, or, in case of her death, to her
children, if any, against the claims of creditors or representatives
of the person effecting the same. Gen. Stats., ¢. 160, s. 1; G. L.,
e. 175, s. 1; Stokell v. Kimball, 59 N. H. 18. As the plaum’mff s in-
testate survived her husband, the sum insured on his life inured 10
her bencfit, both by the terms of the policy and by the provisions

.of the statute. The right to receive this money to her own use
having become vested in the wife upon the death of her husband,
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it has become, by her death, assets of her estate, which her admin-
istrator is entitled to recover. .Perkins v. Perkins, 46 N, H. 110.
The defendant, having received the sum insured from the insurers,
holds it as trustee for the plaintiff, and having money in his hands
wwhich in equity he ought to pay to the plaintiff, it can be recovered
in this action. Wentworth v. Gove, 45 N. H. 160; Lockwood v.
Kelsea, 41 N. H. 185; Hudson v. Robinson, 4 M. & S. 475; 2
Greenl. Evid., 5. 117. A judgment in this suit against the defend-
ant will be a protection to him against the claim of creditors and
representatives of his testate. Perkins v. Perkins, supra. Upon
settlement of his administration account he will be charged with
the money thus collected, and credited with the payment of the
same to the plaintiff; and there is no occasion to wait until he can
settle his account in probate court. If the agreement can be
deemed a reference to the judge of probate as arbitrator, it is rev-
ocable, and the bringing of this suit is a revocation. The refusal
of the judge of probate to act as arbitrator has made the execution
of the submission impossible. Morse Arbit. and Aw. 236. The
objection that the defendant is sued personally, and not in his rep-
resentative capacity as administrator, can be easily obviated by
amendment.
Judgment for the plaintiff.

ATLEN, J., did not sit: the others concurred.

WEARE 2. DEERING.

A question of law is not reconsidered in the same case, except on a mo-
tion for a rehearing.

AssumpsiT for relief furnished a pauper, being the same case
reported in 68 N. H. 206. Facts found by a referee, who reported
for the plaintiff, stating no facts raising any new question of law.

Briggs & Huse, for the defendants.
, D. Cross, for the plaintiffs.

CrArk, J. It is contended that the pauper acquired a settle-
ment in Weare by the ownership of veal estate and the payment
of all taxes duly assessed upon him and his estate for four years in
succession. It does not appear that he ever paid a tax in Weare,
or that any tax was ever assessed against him in that town. The
farm, in which it is claimed he owned a life estate, was taxed to,
and the taxes paid by, another. It has already been decided in




