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May, 1879, that a colt two years old, which the mortgagor had in
his possession, he having sold the mare, was the offspring of the
mare mortgaged? The mortgage, being constructive notice
merely, cannot be notice of a lien upon property whieh is not
described in such way as to suggest an inquiry in regard fo it.

If the plaintiff’s view is correct, there is no limit to the amount
of property that can be held upon a mortgage of live stock. If the
mortgage covers the incerease of the particular animals mortgaged,
so that they cannot be sold to an innocent purchaser or attached
by an innocent creditor, it would, for the same reason, cover the
increase of the increase to an indefinite period, and no person
would be safe in purchasing live animals of one who had at any
time madc a morigage upon his live stock, without examining into
the pedigree of the animal and ascertaining whether some of its
ancestors were among those mortgaged, however great the incon-
venience or expense in so doing. This is not the law.  Winter v.
Landphere, 42 Towa 471.

Upon the facts found by the referee, the colt was open to attach-
ment, and the defendant is entitled to

Judgment on the report.

Bmwemaw, J., did not sit: the others concurred.

JaQurr v. THE AMERICAN Expruss Co.

8., having a boarding-house keeper’s lien, under the laws of Massachu-
setts (Gen. Stats., ¢. 157), upon a trunk for board, did not lose it by
sending it to this state, by the defendants, under instructions not to
deliver it until her claim upon it for board was paid.

RerLEVIN, for a trunk and contents., Iacts found by a referee.

The trunk and contents belonged to the plaintiff in December,
1878. He then rosided in Boston and boarded with S., and then
owed her twenty-one dollars for board. S. retained the trunk,
claiming a lien on it under the provisions of the Mass. Gen. Stats.,
e. 157.  The plaintiff called on S. for the trunk, but she refused
to give it up until ber bill for board was paid. She informed the
plaintiff that she was preparing to remove to New York city to
reside. She did remove there, about Christmas, 1878, leaving the
trunk, with her bill against the plaintiff, with her daughter, in
Boston, where it remained until March, 1879, when the daughter
carried it to her mother in New York, at the mother’s request.

March 26, 1879, S. wrote the plaintiff’s father, in Keene, in-
forming him she held his son’s trunk for board, stating the amount
due, and asking what she should do with it. July 14, 1879, the
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father replied, directing her to send it to him by express. S. sent
it by the defendants, with her bill against the plaintiff, C. O. D.
On 1ts arrival in Keene, the father paid the freight but refused to
pay the bill for board, and the defendants refused to.give it up.
The plaintiff, when he brought this suit, knew the defendants were
holding the trunk as security for his board-bill.

D. I. Woodward, for the plaintiff.

Batchelder ¢ Faulkner, for the defendants.

Stanrey, J. 8. had a valid lien on the trunk and contents,
under the laws of Massachusetts. Mass. Gen. Stats., ¢. 157. She
retained possession of the trunk while in Massachusetts. Prior to
her removal to New York, she notified the plaintiff that she was
about to remove, of the amount of her claim against him, and that
she intended to retain the trunk until her bill was paid. She left
it, with the board-bill, with her daughter, who retained possession
as agent for S. until the daughter removed to New York, taking
the trunk with her to S. By leaving the trunk with her daugh-
ter, S. did not abandon her lien. The possession of the daughter
was the possession of S. The notice to the plaintiff’s father that
she held the trunk as security for the plaintiff’s board-bill, and
that she would send it to him if he desired, was a notice that he
could, if he chose, pay her bill and take the -trunk into his pos-
session; and the reply was an acceptance of the offer. The par-
ties must have so understood it. When S. delivered the trunk to
the defendants with her bill, C. O. D., she did not relinquish her
lien. The defendants, when they received it, became her agents
to convey it to Keene and deliver when, and only when, the board-
bill was paid; and the possession of the defendants was the pos-

. session of S. The defendants had no right to part with the trunk

0 until the bill of S. was paid. The plaintiff’s right to recover is
the same as if this suit were against S. MeFarland v. Wheeler,
26 Wend. 467, 474. .

The claim is made, that although S. may have had a valid lien
in Massachusetts, she cannot enforce it here. Whether she could-
maintain an action here against one who had obtained possession
of property wrongfully, we need not decide, since that question is
not raised here. In this case, there is an attempt to divest S. of
her lien, and there is no reason why she may not defend her title
as well as if she were the absolute owner residing in Massachu-
setts and a suit were brought to take the property from her. The
lien of S. was as perfect as the lien under a mortgage made and
executed in Massachusetts in accordance with their laws would
be. In such cases the title under the mortgage could be shown,
and would be a defence. Offutt v. Flagy, 10 N. H. 46; Ferguson
v. Clifford, 87 N. H. 87, 96, 97; Sargent v. Usher, 56 N. H. 287 ;
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Schoff’ v. Laithe, 58 N. H. 508; 2 Kent. Com. 458; Sto. Conf.
Laws, ss. 18, 19, 244, 381, 884 ; Swmith v. Bank, 5 Pet. 525; Hoyt
v. Comm’rs, 28 N. Y. 224 ; Catlin v. Hull, 21 V4. 162, 159,

Judgment for the defendants for $21, the amount of the board bill.

BixcaAM, J., did not sit: the others concurred.

Eppy v. WINCHESTER.

If a citizen of another state, having a claim against a citizen of the
same state, attaches the debtor’s real estate in this state to secure his
claim, and insolvency proceedings are commenced against the debtor
in the state of his domicile, comity may require such disposition of
the action in this state as will enable the defendant’s assignee to ap-
ply the property attached to the payment of all the creditors of the
defendant under the insolvency laws of his own state,—the rights of
our citizens not being involved,—provided the assignee takes the nec-
essary steps for that purpose.

ASSUMPSIT, on a contract made in Massachugetts, where both
partics resided when the suit was commenced, and still reside.
Facts agreed. The action was commenced June 21, 1879, and the
defendant’s real estate in this county attached on the same day.
At the April term, 1880, the defendant’s counsel suggested the
pendency of proceedings in insolvency in Massachusetts, and
moved that the action be continned to await the termination of
those proceedings, and that he might plead his discharge, if ob-
tained, in bar to the further maintenance of this action. He
offered evidence that the firm of which he is a member was ad-
judged insolvent by the court of insolvency for the county of
Worcester, September 9, 1879, and that assignees of the estate
were appointed January 9, 1880. The defendant admitted the
plaintiff’s right of action. The plaintiff moved for judgment.

Batchelder & Faulkner, for the plaintiff.
Woodward, for the defendant.

SmrrH, J. The insolvency proceedings in Massachusetts cannot
operate to convey the defendant’s title to real estate in this state
to his assignee. Title to real property can be acquired, passed,
and lost, only according to the lex rel sitw. Eyre v. Storer, 37
N. H. 114, 120-122, and authorities cited. But provision is made
by the insolvency law of Massachusetts by which the insolvent




