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Ins. Co.v. The LancashireStebbins

authorized to issue policies,an of an insuranceagent company,Whore
theanother from whomagent applica-writes and delivers a topolicy

such under a busi-received,tion was the tocharging premium agent
them, and the is delivered to thepolicybetweenarrangementness

and,insured, in the absence ofof insurance is complete;the contract
in to the offraud, conformity stipulationsit can he terminated only

or of theagreement parties.the policy, by
no to insureliasagent company authority propertyof an insuranceAn

and intended as aand a written substitutepolicyalready destroyed;
delivered,but notin another andcompany,a ofsubsisting policyfor

until after theno is de-knowledge propertythe assured liaswhich
fire, of insurance.is not a valid contractbystroyed

Plea,.broken, a of insurance. theonCovenant policy general
issue.

1877,to that inevidence tended heApril,The prove,plaintiff’s
Hinsdale, a for storesin and owned building occupiedlived and

Barber,offices; insurancethat F. an and hadJ. anagent,attorney
the Barberin the and toemployedoffice plaintiffbuilding, get

$4,667, at ato the amount of rate nothim insurance exceed-good
cent.; was said as to when thetwo that nothing premiuming per

and tobe but the was ableshould ongoodpaid, plaintiff pay
demand; Doolittle,with onethat Barber had an ofarrangement
Keene, to insurance that Barberan insurance couldagent, place

on some division ofnot in he the com-place companies represented,
missions, for the andhe Doolittleresponsible premiums;being

Sherman,firm of Jenne &had an with the insurancearrangement
Vt.,Brattleboro’,of under which each to the othergaveagents

for could not theinsurance agent furnish-they place,applications
it that Jenne &liable for the Sherman hading being premium;

andthe of insurance were liable to theirordinary powers agents,
commissions,for the less their and settledcompanies premiums,

them;a month with thatonce were for the Commer-agentsthey
Union, American, York,cial the German the Plienix of New the

Mercantile, ;North British & and the Lancashire that Barber had
risk,no in which he could the andcompanies place plaintiff’s he

Doolittle,sent it to Doolittle under andthe arrangement; having
it,no in which he sent it to Jenne &could Sher-companies place

man; 8d, 1877,and wrote two for thethey, April policies plaintiff,
$2,338.50,■ Union,each for in thethe Commercial other in—one

American,the German one to commence thatyear, atday,—for
noon, Doolittle, himthe to and sent thecharged premium policies

mail; American,that theDoolittle was for Germanby andagent
ahad on in the same andpolicy he,personal building,property
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risk, returnednot anotherthat the would acceptknowing company
cancelled; that received& to bethe to Jenne Sherman theypolicy

in theit, anotherof cancelled wroteit about the 5th policyApril,
Phenix, 3d,York, sum, it notifiedof New for the same dating April

risk, cancelled;itorderedthe and not thelikingthey,company,
it, wrote a third& cancelled andthat Sherman immediatelyJenne

Mercantile,amount in the North British andfor the samepolicy
the theto the office of pre-it company, chargedproperreported

aboutto the andmium to Doolittle Aprilaccording arrangement,
him; 17th,he, and beforeto and on the8th sent the anypolicy

itto recall the deliveredof a desire of thenotice policy,company
Barber, that, 13th, thetheto companyplaintiff’s agent; April

risk,not to the& thatwrote Jenne Sherman preferred carrythey
15th,and, wrotethat it elsewhere,and advised be theyAprilplaced

office,in “Can-the record of the theiron the of policymargin ” their13th, 1877; not then inthecelled being pos-April policy
wassession, to the that theno notice policycompanythey gave

23d, Barber; that & Sher-after Jennecancelled till April seeing
and datedin or 18th ofman wrote the suit the 17th April,policy

third, for onefor the same sum in theit the policies, yearprior
date, form of likeand it is in other in the usualfrom its respects

it,19th, within their till the whenand it remained officepolicies,
mailed,Doolittle, wasof that date directed to request-a letter duly

British; that theto it for the one in the Northhim exchangeing
till the afternoonnot received Doolittleletter and were bypolicy

had20th, heard that theof and not till after he had buildingthe
burned; three o’clockofif letter had been beforebeen the mailed

same but it did19th, it have reached Keene thethe would day,
mailed; the build-in it thatnot at what time the wasdayappear

o’clock of the morn-about two or threewas destroyed bying fir^
Barber,20th; discovered,time the fire wasof the that at theing

in the North Britishof the had theas the plaintiff, policyagent
office,his inin his inand other of the plaintiff possession,policies

the andthe fire he them tothe and plaintiff,during gavebuilding,
$46.67;British, thatNorthhe Barber the on thepremiumpaid

insured, but didbefore this time knew that he wasthe plaintiff
to whatno asnot know in what and had knowledgecompanies,

Barber, Doolittle, & Shermandone between and Jennehad been
it; and received hiswhen he hisas to he supposed paid money

thatNorth Britishin the Commercial Union and theypolicies
on thoseforce, and that he was thein poli-were paying premiums

of theothers, had not thenand no and Barber knowledgecies any
Barber,suit; Doolittle, 21st, to enclos-that wrotein Aprilpolicy

19th,the& letter ofin suit and Jenne Sherman’stheing policy
in toto send the North BritishBarber exchangepolicyasking

M.;A.Sherman, about 10 o’clock& which Barber receivedJenne
him,to andthe and showed the samesawhe plaintiffimmediately

todirectionshim the North British withthe gave policy,plaintiff
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them,Sherman, on the 23d did see and& and heJenne they,see
in force the time ofin suit was the one atthat the policythinking

that and took a re-fire, them the onhe policy,the premiumpaid
it,same, to had andDoolittle for the whom chargedto theyceipt

lossBritish that of were-to them the North proofspolicy;gave
and defendantsboth thethemade against companies,plaintiffby

notified; recover,to histhat if the is entitledwere plaintiffduly
$2,184 from the time the loss wasand interestare paya-damages

; toof the defendantsthat the supervise agencies,ble agentspecial
losses,risks, the direction of hisand under supe-examine adjust

the 30th ofthe of other onto meet with companiesriors agents
loss, time,met at that and not able to'the beingto adjustApril

loss, submission to it determined arbi-a havethe bysignedadjust
direction,; the and atit that at the time oftration but appeared

nor theneither the defendants hadtime of the agentthe signing,
circumstances to the of the de-of the as liabilityknowledgeany

the of Jenne & Sherman was theirunless knowledgefendants.
the did come to theirthat when circumstancesandknowledge,

refused to forward in thedenied their liability, goknowledge they
to & the whenarbitration, and returned Jenne Sherman premium

of their settlement. The evidenceas asent to them monthlypart
tothat Barber had no insurancealso tended to getauthorityprove

$4,667, and that this sumfor a sum thanfor the greaterplaintiff
each,$2,333.50 and thatthe two first ofcovered policieswas by

the of the for& were whichJenne Sherman agents companies they
act, to risks onthat had no takeassumed to but they authority

that had been destroyed.property
4']ie British and Mercantile contained thisNorth policy agree-

“ time,also be: This insurance at at thement terminatedmay any
effect,on notice to that andof the refund-company, givingoption

of the thesuitable for terma. premium unexpireding proportion
of the policy.”

for a nonsuit.Motion

forLane Dole and theVermont),Davenport JEddy (of$ £
plaintiff.

toinferences and seem follow from theThese conclusions (dearly
in this case :facts

his nor the1. That neither the or defendantsagents,plaintiff
interest inor their intended to have the same insured twoagents,

time. The defendants’different at the samecompanies agents
allunderstood that had cancelled previous policiesclearly they

contract;had covered the before another andwhich same making
the time theeach to be in force from waswas supposed policy

made; and the and if onewere authorizedagents expected, policy
cancelled, to the insurance in another■wasfor reason renewany

that this contractand so did. The claimscompany, they plaintiff
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from the that it was inthe defendants time putwas good against
Co., 25 N. H.his for that Goodall v. Ins.form by agents purpose.

;169, 3 260.192 Kent
thiswas not in force at the time2. The North British policy

had revoked it as were tomade. Their requiredtheywas agents
to cancelledthat had a have itThey bydo company. rightby

a of thenotice and premium.repaying proper proportiongiving
collected, sohad to their hands or wasnoBut premium passed

; and notice to the who wasnone was to be barethat repaid agent
both must be a with the terms of thefor parties complianceacting

to wasThe the byduty plaintiff performed keep­agents’policy.
and defendantsin some to thehim insured company, bygooding

to business for which Thesethe werethey employed.attending
have ex­to do what should beenonly reasonablyappearedagents

circumstances;the and faithof them under all requiresgoodpected
to abide the which resulted fromthe by consequencesall parties

us,it seems toThe above are sustainedtheir acts. byprinciples;
Goodall, 328, 337;in the Atlantic Ins. Co.v. 35 N. H.courtthe

182,H.id., 29 N. 197.
that indid all was done3. The defendants’ agents effecting

all the circum­different insurances. were ofcognizantthese They
made,times forat the these contracts werestances existing they

them. What did to thisthem and cancelled theymade relating
defendants, thein the name of the defendants themselvesbusiness

knew,knew the bound it.What defendants and aredid. bythey
172, 2, it theL., 3. If was insured at the time in Northc. ss.G.

it;British, knew athe defendants if the defendants made contract
circumstances,under afterwards in­the those andplaintiffwith

him the of their to surrenderrepresentationsduced through agents
defendants should be thethe fromhis estopped denyingpolicy,

Co., 297, 301;v. Ins. N. H.of such contract. Pierce 50validity
381,375,Co., N.Ins. 40 H. and cases cited.v.Patten

aif failed in cancellationBut these technical4. agents making
British, do,as toNorth intended andthe they supposedof they

done, that was a mistake which would not avoid thehad policy
substitute, for there is ofmade as its no fraud.that was pretence

done,toknew what was intended be and whatdefendantsThe
done, their at the madewas time the in­agentsby theyactually

surance, theand now claim to it. Good faith wouldright repudiate
to,to be done. The statute referredthis above wepermithardly

“submit, it, be, mistake,”if need a wouldwould which notregard
;Co.,the insurance. v. Ins. 37 N. H. 35 Clark v.affect Campbell

H,Co., 333.40 N.Ins.
the should hold that the North British was inif court forceOr

thethis was made and wasthe timeat policy property destroyed
insurance,double the it couldto constitute a effect haveso as only

the toterms of the recoverthe plaintiff’sunder policy upon right
“that recover noto limit it so he shouldbe greaterwould propor-
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theinsured bears tothe sumthe loss sustained thantion of hereby
thereon,” case onein this would beinsured whichamountwhole

$1,067, and interest.half of the loss—

Faulkner, for the defendants.BatehelderandGushing

valid and1. British became a bindingThe North policypolicy
17, 1877, it to thewhen Doolittle delivered plaintiff’s agent,April

done to ter­Barber, at the of the fire beenand had timenothing
Co., Mass. 110.Mills Co. v. A. 125the risk. M. Steam W.minate

Barber,histhe2. called forThe insurance by agentby plaintiff,
no-makefixed, Jenne & Sherman couldwas then and the agents

him, onfor furtherfurther insurance except application.
defendants, theand not ofthe of the3. Doolittle agentbeing

19th,Doolittle, notto wasthe of the Aprilmailingplaintiff, policy
thethatIt is to aa to the essential deliverymailing plaintiff.

to that ofof theinstrument from the control grantorshould pass.
histhe orthe been mailed tothe If had plaintiffgrantee. policy

authorized, or beto inferredsuch wasand expresslyagent, delivery
business, ahave been deliv-thatfrom the course of might perhaps

absolute, but withDoolittle was not onlyThe toery. delivery
British, notit the which wasdirections for Northto exchange

done, and could not be done.
burned, thethe ofbeen and4. The liabilityhavingproperty

fixed, had noJenne & Sherman authorityNorth British Company
Lancashire,to theto from thattransfer that liability company

consent.even with the plaintiff’s
of the between5. The after the destructiontransaction property,

Barber, effect, itwas of no being clearly& Sherman andJenne
hadthe whichthe of to insureagents propertybeyond authority

been destroyed.
transaction an because6. Neither could this as estoppel,operate

that could not create anit seems clear anenough agent estoppel,
did not authorizehis acts which bisagainst principal, by agency

him do.to
of to ref-7. The submitted the question damagespecial agent

Thethe of theerees without ofany knowledge policy.invalidity
to which no couldsubmission could not a agentgive validity policy

acted inhave had to make He alsoauthority ignorancedirectly.
of the circumstances.

Clark, J. The to insuranceBarberemployed procureplaintiff
$4,667. inon his to thethe amount of Respecting policybuilding

Union, 1877,8, $2,888.50,for nothe Commercial written April
raised, inis & Shermanand the written Jennebyquestion policy

$2,333.50 the remain-the North British & Mercantile for covered
Doolittle,forwarded toinsurance called for. This wasing policy

Barber, theand him delivered to andagent, acceptedby plaintiff’s
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17,1877, and the full amount ofApril insurance authorized theby
was then secured.plaintiff

The North British issued the of thepolicy, upon application
the authorized of theplaintiff by when deliveredagents company,

to the and became aplaintiff’s agent accepted, contractcompleted
■of whichinsurance could be terminated in to theonly conformity
terms of orthe of theby The topolicy, agreement parties. right
terminate the insurance notice and theupon giving pre­refunding

•mium for the term was reserved in theunexpired and itpolicy;
risk,that the informed ofappears the notifiedcompany, upon being

their that it,not to and advisedagents they preferred that itcarry
elsewhere,be and that the toplaced theagents attempted change

risk and it in the Lancashire But the act ofplace theCompany.
in theagents their books andcancelling apolicy upon writing

in the Lancashire andpolicy it as aCompany forwarding proposed
substitute was ineffectual to terminate the contract of the North
British until notice had been to theCompany orgiven plaintiff
his noand such notice was receivedagent; the hisby plaintiff,

Barber, Doolittle,or until after theagent of the Northliability
British had become fixed the destruction of theCompany by prop­

fire. After the of theerty by hadliability become abso­company
lute, notice of their election to terminateprevious risk was ofthe
no effect. The North British was in force at the time ofpolicy the
fire. M. Co.,Steam Co. A.Mills v. W. 125 Mass. 110.

The Lancashire never became a contract.policy Whenbinding
insurance on the to theplaintiff’s amountbuilding hadrequired
been secured in the Commercial Union and North British compa-
nies the filled,had been andplaintiff’s application no authority
remained for other insurance theplacing Theupon property.
Lancashire therefore was unauthorized thepolicy by plaintiff;
and, written in faith the authorizedalthough good of theby agents

and as a substitute for the Northcompany, Britishdesigned policy,
it could have no force until it was theoperative accepted by plain-
tiff. It was not an of a for a contract ofacceptance proposition
insurance, like the case of a issued on apolicy previous application,
which,.as in the cases cited the takes effectby plaintiff, theupon

of the As neither theacceptance nor hisapplication. plaintiff
had of theagent existence of theany knowledge policy previous
fire,to the it was not an contract of insurance when theexisting

happened, subsequent delivery giveloss and the was ineffectual to
it validity.

The of the Lancashire after the fire wasdelivery unau-policy
thorized, and there is no The acts of an are bind-estoppel. agent

the when doneing upon within the ofprincipal only thescope
The of theagent’s Lancashireauthority. had noagents Company

to insure which had beenauthority Whenproperty destroyed.
occurred,the fire the North British was in force and thepolicy

Lancashire had not attached. The latter was as apolicy designed
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the risk of theofthe terminationto take effectsubstitute upon
of thethe theofthe destruction propertyformer. By liability

absolute, theandbecame contingency,North British Company
towas becomethe Lancashireof which policytheupon happening

to thetransferand thewas no attemptlonger possible;operative,
act ofunauthorizedto anthe Lancashire beingloss Company,

the Lancashireno Company.the created againstagents, estoppel
theto submitof the ques-Neither did the special agentagreement

facts,arbitration, in of themadeof to ignorancetion damages
Not in force whento theto beingoperate give validity policy.

occurred, the defendants.loss it is notthe binding upon

Nonsuit.
Bingham, J., concurred.did not sit: the others

Osgood.v.Lovell

by stat-requiredin which the affidavitA ofmortgage personal property,
cer-by theute, parties,and by appearsmade subscribed boththough

been swornoath to have toof the thejustice administeringtificate
recorded,and if;the is not toonly mortgagor, registrationentitledby

not notice.the record is constructivo
is invalid a inagainst mortgage gooda takenmortgage subsequentSuch

of mort-priorfor consideration with no thegood knowledgefaith and
itsor record.gage

Facts found a referee. The defendant claimedTiiOVKli. by
K.title to the of one virtue of aassignee mortgageproperty,,as by

¿6,1876.S., dated title isfrom one The underplaintiff’sJanuary
from to toa S. that date. The oath thesubsequentmortgage

to K. was subscribed and sworn to both andb)^ parties,mortgage
for athe was consideration. The andmortgage mortgagegood

record showed that it was sworn to the but neitherby mortgagor,
nor that it tothe the record showed was sworn themortgage by

and the that washad no it swornmortgagee, plaintiff knowledge
him. The was taken in faithto andplaintiff’sby mortgage good

consideration,for a and the had no actualgood plaintiff knowledge
of the notice of itdefendant’s and no so far asmortgage, except
the be as constructive notice. The courtregardedrecord may

theordered for the on theand defend-report,judgment plaintiff
ant excepted.

Burke, for the defendant.


