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substitute to take effect upon the termination of the risk of the
former. By the destruction of the property the liability of the
North British Company became absolute, and the contingency,
upon the happening of which the Lancashire policy was to become
operative, was no longer possible; and the attempt to transfer the
loss to the ILancashire Company, being an unauthorized act of
the agents, created no estoppel against the Lancashire Company.
Neither did the agreement of the special agent to submit the ques-
tion of damages to arbitration, made in ignorance of the facts,
operate to give validity to the policy. Not being in force when
the loss occurred, it is not binding upon the defendants.

Nonswit.
BixamaMm, J., did not sit: the others concurred.

LoveLL ». OsGooD.

A mortgage of personal property,in which the affidavit required by stat-
ute, though made and subscribed by both parties, appears by the cer-
tificate of the justice administering the oath to have been sworn to
only by the mortgagor, is not entitled to registration ; and if recorded,
the record is not constructive notice.

Such a mortgage is invalid against & subsequent mortgage taken in good
{aith and for good consideration with no knowledge of the prior mort-
gage or its record.

Trover. Facts found by a referee. The defendant claimed
title to the properby as assignee of one K. by virtue of a mortgage
from one S., dated January 26, 1876. The plaintiff’s title is under
a mortgage from 8. subsequent to that date. The oath to the
mortgage to K. was subscribed and sworn to by both parties, and
the mortgage was for a good congideration. The mortgage and
record showed that it was sworn to by the mortgagor, but neither
the mortgage nor the record showed that it was sworn to by the
mortgagee, and the plaiutiff had no knowledge that it was sworn
to by him. The plaintiff’s mortgage was taken in good faith and
for a good consideration, and the plaintiff had no actual knowledge
of the defendant’s mortgage, and 1o notice of it except so far as
the record may be regarded as constructive notice. The court
ordered judgment for the plaintiff on the report, and the defend-
ant excepted.

3

Burke, for the defendant.
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The mortgage of Smith to Kenyon was duly executed, the oath
having been subscribed and sworn to by both parties as the law
required, and recorded, and was consequently a valid mortgage
against all persons, whether or not the magistrate failed to certify
the fact that the oath was taken and subscribed by both parties to
it. The parties to the mortgage, having done all that was required
of them by law, cannot suffer from the wilful or negligent failure
of the magistrate to do his duty. If but one of the parties to the
mortgage had made oath to it as required by law, and the same
was duly recorded, it was sufficient to put the plaintiff upon in-
quiry, and to charge him with constructive knowledge. If one of
two grantors acknowledge a deed, and the deed is recorded, it is
sufficient notice to a subsequent purchaser. Wade Notice 64, s.
129 ; Shaw v. Poor, 6 Pick. 86; Catlin v. Ware, 9 Mass. 218;
Taylor v. Jones, 1 Salk. 339,

There is a strong analogy between the case at bar and the fail-
ure of one joint grantor to acknowledge a deed executed by him
and his co-grantor. Oaths of the parties to a mortgage, nor even
its record, are not necessary when parties, seeking to claim against
the mortgage, have actual or constructive notice of its execution,
as in this case. Young v. Walker, 12 N. H. 502 ; Stowe v. Meserve,
18 N. H. 46; Patten v. Moore, 32 N. H. 882; Piper v. Hilliard,
52 N. H. 209; Sanborn v. Robinson, 54 N. H. 289.

Cushing, for the plaintiff.

CrARK, J. The certificate of the justice who administered the -
oath to the mortgagee was not made upon or appended to and
recorded with the mortgage under which the defendant claims
(Gen. Stats., ¢. 123, 5. 10) ; and not being executed according to
the statute it was not entitled to registration, and the record was
inoperative as constructive notice to the plaintiff. The record of
an nstrument authorized by law to be recorded is constructive no-
tice of its existence and contents to all parties interested; but the
record of an instrument not entitled to registration is mnot con-
structive notice. It does not ordinarily affect a subsequent pur-
chaser or incumbrancer unless he has such actual notice as renders
his taking a subsequent conveyance fraudulent. Jones Mort., s.
588 ; Story’s Eq. Jur., s. 404; 2 Wash. Real. Prop. 572; Blood v.
Blood, 28 Pick. 80; De Witt v. Moulton, 17 Me. 418. Actual notice
of the unauthorized record is equivalent to actual notice of the con-
veyance. Hastings v. Cutler, 24 N. H. 481, 483. The case is not
analogous to a deed acknowledged by one of two grantors, because
in that case the deed is entitled to record as to the grantor ac-
knowledging it. The defendant’s mortgage, although in fact duly
executed by the parties, not being entitled to registration by reason
of the defect in the certificate of the oath, is invalid against the
plaintiff’s mortgage taken in good faith, for a good consideration,
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and without notice, actual or constructive, of the defendant’s prior
mortgage. Gen. Stats., ¢. 128, ss. 10, 125" Hill v. Gilman, 39 N.
H. 88; Stone v. ]l[a'r?)cll 45 N. 1L 481 Goodmg v. Riley, 50 N.
H. 400

Baception overruled.

STANLEY, J., did not sit: the others concurred.

BARKER v. MOSHER.

Pools or bets on a horse-trot are void, under Gen. Stats., ¢ 254, s. 12;
and an action cannot be maintained to recover either the price of tick-
ets bid off in a pool, or money voluntarily furnished by the pool-seller
to make up to the pool the price of tickets sold but not taken nor paid
for by the bidder.

Casn. TFacts found by a referec. The plaintiff was employed
by the Keene Driving-Park Association to sell pools or bets on the
trotting of horses on its grounds in August, 1875. A commission
of one dollar on each sale was reserved, to be divided between the
association and the plaintiff in compensation of bis services. The
defendant bid off at the poolsale tickets in seven pools amounting
to $42, but did not take the tickets from the plaintiff or pay for
the same, nor did any of the tickets bear the. name of the winning
horse in the race for which they were sold. The plaintiff paid the
winners the full amount of the seven pools, less the commission, in
which the defendant had bought tickets, and demanded of him
$42, the price of the tickets bid off by him, which he refused to
pay, sayiug he did not buy the tickets for himself, and did not in-
tend to take them. It did not appear that the defendant requested
the plaintiff to pay the price of the tickets. A sufficient entry of
the sales of each of the pools was made by the clerk, in a book
kept for that purpose. The $42 paid by the plaintiff as the price
of the tickets was his private loss.

D. H. Woodward, for the plaintiff.

The law, as expressed in Wenchester v. Nulter, 52 N. H. 507,
applies to the facts found in this case, and for the reasons therein
stated the plaintiff is entitled to judgment.

It is clearly seen that the plaintiff has no interest in any bet.
To illustrate: Suppose A bids $10 for the first choice, and it is
struck off o him: he selects his hovse, a record is made of it, and
he pays his money, and takes a ticket to show what he has done.
B, in like manner, bids off the sccond choice for $5, selects his




