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Hill, 3 Met. 66. In the case thev.terminated. Wilson present
insurance, thatcontract of express stipulation, provided anyby

void,theinsured should renderalienation of the policyproperty
the insured the toand the of premises by plaintiffconveyance
deed, 1872, thein avoidedMcNamara August, policyby warranty

between the and the defend-terminated the contractand plaintiff
fire, October,were inants. When the destroyedbuildings by

of insurance the1873, no contract betweenthere was not only
none,defendants, thebut there could be for rea-and theplaintiff

in thehad no insurable interestson that the property.plaintiff
contract of insurance at the time of theNeither therewas any

McNamara, the and the de­the owner offire between buildings,
to matenever made orfendants. hadMcNamara attempted any

not trans­of insurance wassuch contract. The plaintiff’s policy
contract of insurance does notdeed. Aferred theby warranty

it. v. Ins.Cummingsas an incident torun with the land and pass .457; Co.,Co., v. Ins. 16 Pet. 495­ TheN. plain­55 H. Carpenter
to his to McNa­tiff orhad never attempted assign policyassigned

mara, claim forat the time of the fire had noso that McNamara
suchhe could noand assigninsurance consequentlyanybody,upon

claim to the plaintiff.
of the theIf, of the plaintiffat the time conveyance premises,

insurance, itofand transfer thehad undertaken to assign policy
of thethe effect of thewould to consider knowledgebe material

The of thethe transaction. agentdefendants’ of knowledgeagent
to anthe assent of thebe of assignmentevidence companymight

madeif such an had beenof the to the assignmentpolicy grantee,
oror the case no transferBut in present assignmentattempted.

assent, thecould andwas the agent’smade which companyto.
notinsured couldof theof the conveyance propertyknowledge

of between thea contract insurance par-have the effect to create
contract that never was made.ties, to aor bind the company

theJudgment for defendants.
Bingham, the others concurred.J., did not sit:

Shepardson & a.v. Perkins

97, 13, admis-1874,law c. s. a referee’s wasreportUnder the referee of
the at the re-althoughsible a trial refereeupon byas evidence jury,

therein the facts whichspecificallyof one of the statedpartiesquest
law, and some ofalthoughhis on ofrulingshe found and questions

erroneous, havingwere the court correctlythe andrulings findings
the in to the errors.jury regardinstructed
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evidence, itof the asreportthelessening weightoftlie purposeFor
the fromthe before differedtestimony jurythatbe showncould not

referee.before thetestimonythe
therein,factof material statedeverywas evidenceprimareportThe facie

proof.burden ofchangedid tliebut not

Casis, action was referreda water-course. Thefor obstructing
trialthe ofof tlie jurytlie parties, right by beingagreementby

assessedfound the defendants andThe referee guilty,reserved.
of he statedtheAt the request plaintiff, specificallythe damages.

toand his conclusions. Subject exception,facts found legalthe
to the The refereewhole was readthe jury. erroneouslyreport

a flowhad a to ofthat the rightdecided plaintiff prescriptive
of courta a certain The in-water waste-gate capacity.through

had no thatthat tbe such and thethe plaintiff: right,structed jury
law, so as toof fact and conclusions of far related thattheyfindings

theto court excludedwere erroneous. Subject exception,subject,
offered the defendants that discovered evi-testimony newlyby

dence, thewhich introduced before was not laid beforethey jury,
instructed the that thethe referee. The court wasjury report

evidence, toand was not be or considered them asnot weighed by
; issue,theit the burden of onevidence that proofchanged general

aestablished the defendants’ until showedand guilt they by pre-
evidence,of not the that wereincluding report, theyponderance

the effect to thenot and that it had same as facts andspecialguilty,
for thethe and the defendants Verdictdamages; excepted. plaintiff.

and for the defendants.Wait Colby,

The to the then toldwas read were that itjury;report they
not evidence to or considered themwas be as evidence.weighed by

evidence,not to asIf be or considered was itweighed why permit-
to be read to ? were not instructedted the thatjury Why they

of the to thatthe burden was defendants showproof upon they
the tonot ofwere instead thereadingguilty, report prejudice

found, law,of the the and ofminds All facts conclusionsjury?
read, the toldwere and were then that werejury although they

them,to hear and to take them to roomtheir whilepermitted
verdict, ofof their still some these conclusions of lawconsidering

erroneous,fact If theof were erroneous. and courtand findings
so,see the to them ?could that were hear Ifthey permit jurywhy

bethere in this which would towas influ-report likelyanything
the it the andence minds of the was statements of factjury, law

vain,to be It wouldwhich the court held erroneous. be after
to theto be read to tosuchallowing things jury, attempt prevent

the ofthe effect their minds them at end theby telling trialupon
that The effect was thewere erroneous. andthey produced mis-
chief was when the was read to theaccomplished report andjury,
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the instruction at the end of the trial that it was erroneous in part,,
or that must whole,it in would notthey remove it.disregard It

observed,is to be that while the were thesejury told.that ofparts
erroneous,the were were not toldreport that mustthey dis-tbey

True,these inregard were told toparts particular. they disregard
the whole if these in erroneous,werereport; particular how—but
could the burden ofchange those ?they proof upon Yetpoints
the were not told inthat these thejury burden ofparticulars proof
was not were intold terms thatchanged: they general the report
had the effect to the burden of as to thechange proof factsspecial
and the damage.

itWe will be said that the effectsuppose to thegiven report
was the same as a which the burden ofplea, changes Suchproof.
a view is stated in the in v.dissenting opinion King 57Hopkins,

334,N. H. 357. Where in the statute is warrant to beany found
“for such a doctrine ? How can the and suchlanguage, trialupon

said shall be evidence of all the facts statedby jury report therein,
to be either authorizesubject impeached the ideaby party,” that

the burden of is ? The whole ofproof changed this lan-spirit
is such idea. Can this doctrine beguage against any sustained on

the of between this and aground analogy report special plea?
itWe are confident cannot. A thespecial plea burdenchanges

of between the but it never casts theproof parties; burden upon
facts,one of which inhad a former ofparty proving thestage

been the other a thepleadings upon party. bur-By special plea
isden of between theproof changed because theparties, pileader

admits the truth of material factevery thepreviously pleaded by
side, and on hisother own sets new facts whichpart heup assumes

the burden of He thus in a new elementproving. brings upon
he choosesto make thewhich case turn. In this he under-doing

takes to the new element which he in.prove It isbrings never
in the of either his to cast the burden ofpower party by plea prov-

material facts the other which theupon latter was noting party,
before bound to A can never be toprove. assume-party compelled
the burden of facts the otherthe side.proving pleaded by Who-

evidence,heard thatever the the bur-produced by party having
of toden was the of the otherproof, given impeach plea side?

He takes the burden of when he admits the ofproof only theplea
true,to andother be therefore to beparty unnecessary impeached.

traverse,Nor does the of one it be a whichplea party (unless never
the burden of ever the of thechanges proof) impeach other.plea

true,it beIt admits to and turns its force a newby tendering
issue. But it was ruled the court that this theby by report party

relieved from thewas facts which were in hisproving ownalleged
and that this burden was thrown thepleading, otherthereby upon

hiswho did not them.pleading There is thusparty, by allege
the remotest betweennot the treatment of thisanalogy andreport

that of a at common law.special plea
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evidence, andwasthat tbecourt ruled report primaTbe facie
it until overthrownthethe ease of producingpartyestablished

Where-­ofthe burden proof.and soother changedthe party,by
suchthe statute for athe ofinfound languagecountenanceis any

“ shall be evi­saidtrial reportsuch? And by jurydoctrine upon
therein, to be bysubject impeachedthe facts statedof alldence

evidence, and sub­themakesThe statute reporteither party.”
evidence; but that theother reportliketo be anyimpeachedject

sense, andtechnical con­in theevidence legal,is made prima facie
counter-evidence, and authorizes theuntil overthrown byclusive

the of the-­verdict, no infinds warrant languagedirect atocourt
Tichnor, 242,ruled, N. H.as in v. 48it VogtHad beenstatute.

and that burden was.ofhad the burdenthe proof,that plaintiff
to im­be shownuntil shouldmaintained somethingsufficiently

different the coursehave beenit, effect would uponthe verypeach
that theof the doctrineThe changesthe trial. reportof absurdity

itthe fact that can­isof rendered bythe burden apparentproof
isthe burden of as nearlySuppose proof,not operate reciprocally.

the rtime, to be the outsetin our in plaintiffthe case uponalways
alldoctrine, the is of atsignificancethis whether report anyby

If in favor of theobtains it. plaintiff,which sideupondepends
defendant;and it the butof places uponit shifts the burden proof

defendant, it is of no effect whatever. In thetheif in favor of
to the defendants’ caseca.se,it be usedcannot strengthenlatter

court,because, theas ruled the notthe areby juryplaintiff,against
this,The doctrine comestoit as evidence.to or considerweigh

itif for the so valuable thatis valuablethat the plaintiff,report
law, verdict;him, to but if for the defend­as matter of aentitles

ant, at all.it is of no value
is said to the effect of an auditor’sare aware of what asWe

Woods, 305,v. N. H.the of Bellows 18 Mathes v.in casesreport
Bennett, 188, Swindles, 559,v. N. H.21 N. H. Shoutee 37 Knowl­

Tilton, 257, 431,Drew 39 N. H.38 N. H. v. and Pick­Claggett,ton v.
DeRochemont, 67;N. H. and it is not to bev. 45 denied thatering

the in ourthe has amonglargely prevailed professionimpression
establishes the inthat such a casestate report prima party’sfacie

it is. There is little doubt that the ofwhose favor great weight
Woods, thrown into that side of thethe of Mr. Justiceopinion

Woods, had much to do thescale, in Bellowsv. has witli doctrine
it is of whetherunchallenged. Perhaps worthy inquiryremaining

othernot be sustained on than arcthose cases groundsmay appli­
auditors,all cases of underto the case at bar. Those werecable

Stats.,189, which is almost a literal of the stat­c. Itev. transcript
23,1823. thatute of Under statute auditors wereJune appointed-­

“ of accounts or an exami­in an investigationcases involvingonly ” “j their to theof vouchers and was statenation provinceonly
case,In or if the audi­between the otheraccounts anyparties.”

accounts,matters than a statement of thetor’s contain otherreport
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was heldit not to be admissible as evidence at all. Brewster v.
275;13 Trefethen,N. H. Bartlett v. 14 N. H. 427. In.Edgerly,

law,suchvcases there is no the common or consti­ourright by by
tution, Scott, If, then,to a trial N.Perkins v. 57 H. 55.jury.by

tothe saw fit to the a triallegislature grant parties by jury, they
chose,it suchcould with incidents or conditions asgrant they

of bewhich that the should beone evi­might report prima facie
; but, as in Brewster v. and Trefethen,dence held Bartlett v.JEdgerly
it can be evidence those matters which the audi­only uponsupra,

wit,is authorized to to statetor the of the accounts be­report,
the But we dotween not believe that the ofparties. language

auditor bearthe law will such construction as this. Its lan­any
“is, and such shall be in evidence toreport thegivenguage jury,”

to be evidence offered eithersubject byimpeached by party.
257,Tilton, N.v. 38 H. theKnowlton treats of auditoranreport

evidence to to be them,the andas consideredjury, weighed by
to be or overthrownand evidence how itimpeached by showing

was It is inconsistent and at war with the doc­produced. wholly
Woods;of v. but it istrine Bellows not more so than is the lan­

of the statute itself. It is to be observed that in thoseallguage
above,cited of considered,'cases where auditors have beenreports

of thethe were in favor and there is inreports plaintiff; nothing
themof to indicate that the attention of the court wasany called

the difference in the effect of theto doctrine a andupon plaintiff
been,defendant. Had it we do nota believe Bellows v. Woods

have as itbeen decided was.would
theIn in v. which toopinion King seemsdissenting Hopkins,

case,been at the trial offollowed this thehave in v.opinion King
Chase, 9, invoked.15 N. H. is In the from thatlanguage quoted

effect,case, law,court ofthe are the at common of aspeaking
between the same or other and the conclusionjudgment parties;

reached, all, or,athat such is notis either admissible atjudgment
admissible, betweenis conclusive the It isif not held thatparties.

all,at itnot admissible is not admissiblewhere because incapable
admissible,nor that where it isof conclusive be-weighed;being

of But a formercause is heldbeing weighed.incapable judgment
inadmissible, conclusive,or inbe because the orto one case the

the commonthe of law makes itother so for thepolicy purposes
between the parties.of justice

thisIt is in that the statute of 4dissentingsupposed, opinion,
Anne, 16,c. which authorizes double enabled defend­thepleading,

the ofto burden theant issuechange proof by pleading genei'al
him,What that did-a statute dowith was to enablespecial plea.

issue,the whole declaration the totraversing by generalby compel
to his own while thethe defendant atplaintiff prove allegations,

defence,same time comes forward with an affirmativethe the bur­
which Itof he aásumes. enables theden to submit to theparties

or more instead oftwo issues them to one. Theconfiningjury
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Tichnor,v. 48 N. H. 242. That caseinvokessame Vogtopinion
the that the be attacked justjudgment byupon ground maygoes

in this case. Not one wordevidence as was offered theresuch
to be con­of the not orweighedjudgment’sappears being^evidence

intobut it held liable to be the scalethe wassidered jury; putby
other That decided onall the evidence. case waswith grounds

to class of cases. One shortthat paragraphpeculiarly applicable
v. isin all we need forin the thedissenting King Hopkinsopinion

ourof claim:vindication
“ of the v. Tichnor isThe court in Vogt muchlanguage very

law,the of the and of thelike referee asspeakslanguage judgment
some to fact untilevidence show thehaving tendency impeached.”

Morrison,Chase and C. H. for theSargent plaintiff.

causp 13, 97,was referred s. 1874,This under c. Laws of
“ of of trial.”reserving right Theby agreement parties, jury

to the theof of thatparties thereby agreed application provisions
section, the aand reserved to trialthey which other-right by jury,

such been waived.wise would have Whenagreementby they
went to the did so to the conditiontheyjury subject prescribed

statute, thethat to thethe should the same asreport goby jury
an Whether factsauditor’s thereport. special thereported by
referee should be allowed to to thego whetherjury depended upon

him to sucheither facts.requested Ib.report special Theparty
court that the toruled was not be considered atreport all in our
favor on the which had inbeen found ourpoints favor. That

in us,if was favor of other sidethe andruling, wrong, against and
ask tocannot have the verdict set aside because thethey ruling

was too them. Asfavorable to evidence to to thego on thejury
make,which the wore to this wouldfindings jury report have been

worth ourin favor. How much itsomething would have been
worth have the which thedependedmight upon proof defendants

to introduce and which was Thesought rejected. defendants can-
not that were not toallowed weaken theobject they force and
effect of this evidence with the when theby nojury, ruling part
of it was allowed to to the at all. Thego defendantsjury simply

the court toasked allow them to weaken the ofeffect the report
court, that,in our favor : but the ofinstead ruled out the report

and told the not to it. Thealtogether, jury regard defendants
cannot that the whole theobject report, including conclusions of

fact,as well aslaw of was allowed to to the sincego jury, the
court, so as erroneous,far those conclusions were instructed the

them,not to follow and so far as werejury thethey right court
reinstructed them in the same way.

Bing-ham, J. The reference the ofby agreementbeing parties,
the to usethe of the asobjection evidence beforereport the jury

lx.VOL. 7
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1874, 97, 13;3; c.1875, 35,c. Laws of s.of s.was waived. Laws
169;187; Fellows, N.N. Smith v. 58 H.Towne,v. 58 H.Garland

theLebanon, N. referee58 H. 284. The statute requiredDaniels v.
law,his all of and allto state rulings upon questionsspecifically

Theif eithermatters of fact found requested.proved, party
the refereemade the request, properly compliedhavingplaintiff

statute, ashis not rendered incompetentthe and waswith report
law. v.contained matters Pollardbecause it required byevidence

conclusions of lawVerbeck, N. The referee’s erroneous16 H. 435.
The lawfact did not make his inadmissible. requiredand report

instructedin The courthim to state them the properlyreport.
errors,to that no could havethe as the so misapprehensionjury

on account of them.occurred
to the beforeof. that evidenceThe offer the defendants prove

that the referee wasdifferent from beforethe was properlyjury
Woods,18 N. H. 305.Bellows v.rejected.

the notthat referee’s wasThe court instructed the reportjury
or considered them as evi­evidence, not to beand was weighed by

issue,; onburden of thedence that it thechanged proof general
showed athe defendants’ untiland established guilt they by jDre­

evidence, thatthe wereof not including report, theyponderance
79,of s. thatThe referee law 1874 (o. 13) providednot guilty.

a trialentitled law toin all cases wherein were by jury,parties by
triedof either bethe tlie jiirysame at party, bymight, request

made, in the same mannertbe had beenafter of the refereereport
as the of the of anwith the same limitations in case reportand

auditor, the should be evidencesuchand trial reportupon by jury
therein, to be eitherall the facts stated impeachedof subject by

enacted, the auditor law hadreferee law wasWhen theparty.
had established.its construction beenexisted andmany years,

508; Woods, 305;N.Hall, v. 18 H.6 N. H. BellowsStevens v.
Swindles,188; 37 N. H.Bennett, Shoutee v.21 N. H.Mathes v.

; N. H.559; Tilton, H. v. 39v. N. 257 Drew Claggett,Knowlton 38
537; Aldrich,v. N. H.431; N. H. Stone 43v. 40Conner Company,

DeRochemont,62; v. 4552; Cass, N. H.Lull v. 48 Pickering
Converse, of67; N. H.v. 54 543. The languageN. H. Fulford

it the intent ofindicates that wasthe referee of 1874law clearly
constructionbe to the samethat it shouldthe subjectlegislature

law, the of a ref­had the and thatthat been auditor reportgiven
asevidence in a trialhave the same effect as by juryeree should

204;Henniker, 179,v. 55 N. H.anthe of auditor. Coppreport
334, ofthe an audi­v. N.57 H.King Upon report354.Hopkins,

suchcause andeither elect to the jury, upontor may try byparty
evidence,in to bethe shall betrial given subject impeachedreport

231,L., of an auditorc. s. 8. Theeither G. findingsby party.
favorevidence, the in whose theyare partyentitlingprima facie

verdict, otheror controlledto a unless are byare they impeached
431;H. Knowlton v.39 N.in the case. Drew v.evidence Claggett,
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Tilton, 38 N. H. At one time it257. was hold in Massachusetts,
which has an auditor law of which ours is a substantial thatcopy,

Hawks,the the burden of Allen v.report changed 11 Pick.proof.
; Stevens, 373, 378;359 Jones v. 5 Met. Richmond,v. 8Company

Met. 434. But it is now held otherwise in that state. v.Morgan
Morse, ;13 150 Brewer v. 104 Mass.Gray 593. CasesCompany,

be found in this instate which is used whichmay language might
be construed to mean that the whom the isparty against report
must show a of evidence that the conclusionsby preponderance of

think,the auditor are but we on anwrong; examination of the
cases, it will be found that the has never been held toreport place
the burden of the defendant on theproof issue.upon Angeneral
auditor’s does not the issue triedreport thechange auditor.by
When the case comes before the the to be tried arejury, questions

same,still the the that the in whoseonly change being favorparty
the is evidence,has obtained an additional ofreport apiece piece
of evidence that his case in the absence of otherproves evidence.
If it is in favor of the whom the the bur­party upon by pleadings

rests,den of it does burden,notproof the but it ischange simply
case,evidence on all'the in his evidence;like otherpoints and

when the evidence ofopposite party gives sojust equal weight,
balance,that the scales he is to no farther. Theobliged go report

in this case was evidence on all the for thepoints necessary plain­
tiff to to ;enable him toprove recover the defendants could then

evidence to case;orgive meetimpeach the and whenplaintiff’s
in,the evidence was all to enable the to recover heplaintiff should

have had a of favor,evidence in hispreponderance on the points
where the burden was him on theupon In thisoriginal pleadings.
sense the isreport forevidence the inprima whosepartyfacie

is.favor it
Verdict set aside.

Doe, J.,C. and Allen, JJ.,Foster and did not sit: the others
concurred.

& a.Beatson v. Harris.

A release of a suit or cause of action by one of two plaintiffs, copartners,
made aby fraudulent connivance with defendant,the is void.

Assumpsit, for sold. Thegoods had beenplaintiffs former
business,in and soldpartners the to defendant,thegoods who

owed for them when the suit was After thebrought. action was
entered and before the next term court,of Messer, one of the

indorsed theplaintiffs, summonsupon served on the defendant,


