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Tilton, 38 N. H. At one time it257. was hold in Massachusetts,
which has an auditor law of which ours is a substantial thatcopy,

Hawks,the the burden of Allen v.report changed 11 Pick.proof.
; Stevens, 373, 378;359 Jones v. 5 Met. Richmond,v. 8Company

Met. 434. But it is now held otherwise in that state. v.Morgan
Morse, ;13 150 Brewer v. 104 Mass.Gray 593. CasesCompany,

be found in this instate which is used whichmay language might
be construed to mean that the whom the isparty against report
must show a of evidence that the conclusionsby preponderance of

think,the auditor are but we on anwrong; examination of the
cases, it will be found that the has never been held toreport place
the burden of the defendant on theproof issue.upon Angeneral
auditor’s does not the issue triedreport thechange auditor.by
When the case comes before the the to be tried arejury, questions

same,still the the that the in whoseonly change being favorparty
the is evidence,has obtained an additional ofreport apiece piece
of evidence that his case in the absence of otherproves evidence.
If it is in favor of the whom the the bur­party upon by pleadings

rests,den of it does burden,notproof the but it ischange simply
case,evidence on all'the in his evidence;like otherpoints and

when the evidence ofopposite party gives sojust equal weight,
balance,that the scales he is to no farther. Theobliged go report

in this case was evidence on all the for thepoints necessary plain­
tiff to to ;enable him toprove recover the defendants could then

evidence to case;orgive meetimpeach the and whenplaintiff’s
in,the evidence was all to enable the to recover heplaintiff should

have had a of favor,evidence in hispreponderance on the points
where the burden was him on theupon In thisoriginal pleadings.
sense the isreport forevidence the inprima whosepartyfacie

is.favor it
Verdict set aside.

Doe, J.,C. and Allen, JJ.,Foster and did not sit: the others
concurred.

& a.Beatson v. Harris.

A release of a suit or cause of action by one of two plaintiffs, copartners,
made aby fraudulent connivance with defendant,the is void.

Assumpsit, for sold. Thegoods had beenplaintiffs former
business,in and soldpartners the to defendant,thegoods who

owed for them when the suit was After thebrought. action was
entered and before the next term court,of Messer, one of the

indorsed theplaintiffs, summonsupon served on the defendant,
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him, claims em-made that alltheover partnership signature, by
settled, tóe enteredin and the action was tothe suit werebodied

next term court. The claimedat the ofneither plaintiffsparty
fraud, and,was obtained evidence exceptedthat the release uponby

defendant, allthe found that Beatson furnishedthe refereeto by
firm, than twothe which had been dissolved morethe ofcapital

in-Messer was insolvent andwhen the suit was brought.years
thatBeatson,to who had Messeran withdebted understanding'

firm, he had doneto the accounts of the and thus farwas collecthe
see Messer he obtainedwent twice to beforeso. The defendant

obtained the ofrelease. It was without money,the payment any
“ didthen made.” The defendantbut a certainupon agreement

himBeatson, he he could not withbecause knew settlenot see
claim, nor assentthe and Beatson did not know ofwithout paying

movethe action. Both forto the release of judgment.parties

Holt, theH. for plaintiffs.

Parker,W. thefor defendant.H.

Allen, moreJ. In actions than onepersonal having plaintiff,
Wilson,of the is a defence v.onea release by plaintiffs (Kimball

release,100, Dinsmore,H. Clark v. 5 N. H. and a3 N. 140); by
action in of the firm.of an favor a bindsone partner partnership

387;;Hooker,v. 3 Johns. 68 v. 14 Johns.Pierson Bulkley Dayton,
226, ; 186,187.v. N. Y. 1 Pars. But28 228 Cont.Keyser,People

contracts, and a release the fraud of onevitiates all givetifraud by
defendant,the oror the fraud ofobtained through throughpartner,

defendant,of with thefraudulent connivance onethe partner
Bellows,Morse v. N. H.the firm. 7againstcould not be upheld

Co., 1;567;549, N. H. N. L. S. R. 30 Conn. McBride v.v.Noyes
326; Gould, 270;36 Smith v.1 Gould v. Barb.Wend.Hagan,

310;Stone, 4 1 Pars. 187.Gr.& J. Cont.
terms,found in but facts whichhas not been theFraud express

found, omissions, toowith are to admit ofsignificantare coupled
consistent withreasonable faith on theexplanation good partany

claimthe defendant. The sued for was due.of Messer and
insolvent, Beatson,owed and this claimwas knew thatMesser

him, he, Messer,to and that had nootherswith belonged authority
to heit. The defendant went Messer beforeto collect repeatedly

release, but did not to settle with becausethe Beatsonobtained try
thenot without claim. He knew theknew he couldhe paying

known, known,due, must have or to ofwas and haveclaim ought
and Messer’s want of to collectsoleBeatson’s authority authority

release,No onclaim. was account of theor the paidadjust money
ordoes that else thanit not wasand appear anything money paid,”“ was;theto be nor what certain whetheragreementpaid,agreed
so,release,as a consideration for the ifof value andit was any
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Messer, benefit ofto receive theor not the waswhether partner,
of the onaccount. The silenceit on his individual reportprivate

no otheris andof thetile subject eloquently suggestive,agreement
obtainedthan that the release wasconclusion can he arrived at
theWant of onconsideration. partwithout authorityany legal

release, defendant,the wantthe known to andof Messer to give
release, its force andof a consideration for the destroyedlegal

made it void.
theon theJudgment plaintiffs.report for

J.,Stanley, not sit: concurred.did the others

& av.& Co. DunsmoreCharlestown Boot Shoe

another with itsA.dividend cannot officer direc-paying corporation join
director,tors, nor them to with one who is not a in theactcompel

of itsmanagement business.
rule,As an absolute it is not the of the directors of aduty corporation

to itskeep insured.property
A declaration the directors a with incharging negligenceof corporation

not itskeeping property it suffered lossinsured, wherebysufficiently
fire,from the destruction theof will be held bad on de-property by

murrer, unless sufficientfacts are to showthat thealleged was dutyit
the toof directors it insured.keep

toCase. Demurrer the declaration thein which factsfollowing
were are aalleged: plaintiffs manufacturing corporation—The

for its a dividend of and commenced businesshaving object profits,
in Dunsmore was elected1871. director in and1871 Willard in

duties,and1878. entered the theirof andupon havedischarge
continued so to act ofvirtue successive elections until theby pres-

10, 1874,time.ent December the voted to choose acorporation
committee to with affairs,act the directors to close its andup
chose one for such committee. tendered hisOsgood ser-Osgood

him,vices, but the defendants refused to withact and contracted
new debts to a extent than allowed theirlaw.larger by By neg-

$2,161.28debts todue tire to the amount ofligence. corporation
beenhave lost. their in of thewholly By negligence disposing
of $8,300.40.the a loss has accrued of theirgoods corporation, By

to sell the and of theneglect buildings machinery corporation
when and sell,and were tothey might ought, urged Osgoodby
the same $20,000.in value to the extent ofdepreciated

Also for tliat the owned and a certain ofplaintiffs possessed shop
$10,000,the value of and a amount of fixturesandlarge machinery


