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whether or not the partner, Messer, was to receive the benelit of
it on his private individual account. The silence of the report on
tlie subject of the agreement is eloguently suggestive, and no other
conclusion can be arrived ab than that the rolease was obtained
without any legal consideration. Want of authority on the part
of Messer to give the release, known to the defendant, and want
of a legal consideration for the release, destroyed its force and
made it void.
Judgment on the report for the plaintiffs.

STaxLEY, J., did not sit: the othevs concurred.

CrarnesTrowN Boor & Smor Co. v. DUNSMORE ¢ ¢

A dividend paying corporation cannot join another officer with its direc-
tors, nor compel them to act with one who is not a director, in the
management of its business.

As an absolute rule, it is not the duty of the directors of a corporation
to keep its property insured.

A declaration charging the directors of a corporation with negligence in
not keeping its property sufficiently insured, whereby it suffered loss
from the destruction of the property by fire, will be held bad on de-
murrer, unless sufficient facts are alleged to show that it was the duty
of the directors to keep it insured.

Casr. Demurrer to the declaration in which the following facts
were alleged:—The plaintiffs arec a manufacturing corporation
having for its object a dividend of profits, and commenced business
in 1871. Dunsmore was elected director in 1871 and Willard in
1873. and entered upon the discharge of their duties, and have
continued so to act by virtue of successive elections until the pres-
ent time.  December 10, 1874, the corporation voted to choose a
committee to act with the directors to close up its affairs, and
chose one Osgood for such committee. Osgood tendered his ser-
vices, but the defendants refused to act with him, and contracted
new debts to a larger extent than allowed by law. By their neg-
ligence. debts due to the corporation to the amount of $2,161. 23
have been wholly lost. by their negligence in disposing of the
goods of the corporation, a loss has acernod of $3,800.40. By their
neglect to sell the buildings and machinery of the corporation
when they nuoht and ought, and were urged by Osgood to sell,
the same depr ceiated in value to the extent of $20,000.

Also for that the plaintiffs owned and possessed a certain shop of
the value of 810,000, and a large amount of machinery and fixtures
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of the value of $10,000; “and whereas it was the duty of said
defendants, directors as aforesaid, to procure sufficient and proper
insurance against fire to be made on said property, and keep the
same so sufliciently insured, of all which the said defendants had
notice, yet they did not and would not keep the said property so
insured, and afterwards, to wit, on the 28th day of April, 1878,
while the said property was so remaining without insurance, the
same was wholly consumed by fire and wholly lost to the plaintiff,
whereby the plaintiff suffered great loss and damage, to wit,
$20,000.”

E. L. Cushing and H. W. Parker, for the plaintiffs.
Batchelder § Foaulkner and Ira Colby, for the defendants.

‘ SartH, J. The provision of the statute is, that the business of
a dividend paying corporation shall be managed by the directors.
The statute reads, « The business of every such corporation shall
be managed by the directors thereof, subject to the by-laws and
votes of the corporation, and under their direction by such officers
and agents as shall be duly appointed by the directors or by the
corporation.” G. L., ¢. 148, s. 8; Gen. Stats., ¢. 184, s. 8. The
only limitation upon the judgment or discretion of the directors is
such as the corporation by its by-laws and votes shall impose: T
may define its business, ifs nature and extent, prescribe rules and
regulations for the government of its officers and members, and
determine whether its business shall be wound up or continued ;
but when it has thus acted, the business as thus defined and lim-
ited is to be managed by its directors, and by such officers and
agents under their direction as the directors ov the corporation
shall appoint. The statute does not authorize a corporation to
Join another officer with the directors, nor compel the directors to
act with one who is not a director. They are bound to usc ordi-
nary care and diligence in the care and management of the busi-
ness of the corporation, and are answerable for ordinary negli-
gence. March v. LRailroad, 48 N. H. 516, 529 ; Secott v. Depeyster,
1 Edw. Ch. 518, 548; Ang. & Ames Corp., s. 814. There 1s no
difference in this respect between the agents of corporations and
those of natural persons, unless expressly made by the charter or
bylaws. 1b., s. 815, It would be unreasonable to hold them re-
sponsible for the management of the affairs of the corporation if
.compelled to act with one who to a greater or less extent could
control their acts. The statute not only entrusts the management
of the business of the corporation to the directors, but places its
other officers and agents under their direction. When a statute
provides that powers granted to a corporation shall be excrcised
by any set of officers or any particular agents, such powers can
be exercised only by such officers or agents, although they are




June, 1880.] RAILROAD ». THE STATE. 87

required to be chosen by the whole corporation; and if the whole
corporation attempts to exercise powers which by the charter are
lodged elsewhere, its action upon the subject is void. Insurance
Oo. v. Keyser, 32 N. H. 818, 815. The vote choosing Osgood. a
committee to act with the directors in closing up the affairs of
the plaintiff corporation was inoperative and void.

The declaration also alleges that it was the duty of the defend-
ants, as divectors, to keep the property of the corporation insured.
There is no statute that makes it the duty of the directors of a
corporation to keep its property insured, and there are no facts
alleged from which we can say, as matter of law, that it was the
duty of the defendants to insure the property of the corporation.

Demugrrer sustained. :
STANLEY, J., did not sit: the others concurred. '

GRAFTON.
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. The tax of a railroad, authorized by Gen. Laws, c. 62, is not a town tax,
and is not assessable in proportion to the taxation of other property in
the towns in which the railvoad is located.

ArruaL from the assessment of the plaintiffs’ tax of 1879.
Facts found by referees.

Ladd, for the plaintiffs.

The taxing power granted by the people to the general court is
not without Hmit or condition, but it is “to impose and levy pro-
portional and reasonable assessments, rates, and taxes upon all the
inhabitants of and residents within the said state, and upon all estates
within the same.” Const. N. H., Part 2, Art. 5. And the same
limitation is conclusively implied in the language of Art. 12 of the
Bill of Rights: «“He is, therefore, bound to contribute his share in
the expense of such protection.” ¢“And, while the public charges
of government * * shall be assessed on polls and estates in the
manner that has heretofore been practised, in order that such assess-
ments may be made with equality there shall be a valuation of the
estates within the state taken anew once in every five years,” &ec.
Part 2, Art. 6. “The equality here intended,” say the court, “is
that the same tax shall be laid upon the same amount of property
in every part of the state,so that each man’s taxable property shall




