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45,42,Littleton,v. 50 N. H. 46.waive theor objection. Lyman
wouldthe defendanthad as much reason toThe supposeplaintiff

location, debtor has tomost as anot to the advantageousobject
asworthhis creditor will not toobject ordinary currencysuppose

as tender.much legal
it hisfor the fence will bethe defendant property.When pays

And we see no difficul-line will not beThe boundary changed.
tothe of the sufficientin the future exercise ofties parties,rights

disallows theout of of tbe rule thattake the case the operation
of belatedeffectunjust objections.

theJudgment plaintiff'.for

Smith, J., did not sit: the others concurred.

Newbury & a.Bank of v. Sinclair

v.Same Pierce.

Quimby.Same v.

be responsibletoagreesa written which theguaranty, by guarantorUnder
beforebe incurredindebtedness of the thatprincipal maya certainfor

andis implied,of ofday, acceptance guarantya certain notice the the
is necessary.notice of the defaultprincipal’sno

the party pay-toto for ismoney paid usury personalrecoverrightThe
advan-nointerested, takecanit, collaterallyand another party,ing

him.of it in a suit againsttage
nego-tonote, and authorizedwith another person’sA intrustedparty

benefit, any expressin the absence ofit and use it for his owntiate
latter, con-a bankmake such a contract withby maythedirection

theas toit as he sees and his declarationsfit; subsequentcerning
theevidence, byin in a suitof the note are admissibledisposition

it.the maker ofagainstbank
theofbe evidence on themay questiona case the bank-booksIn such

of the note.disposition

defend-in the third are alsodefendants second and actionsThe
first. Pacts found an auditor.in theants by

isfirst action on a written JanuaryThe assumpsit guaranty.
1876, that the22, the defendants all sums of moneyguaranteed

Sin-and the LumberSinclair Waumbek Company, bydefendants
treasurer, them, have from theor either ofclair as plaintiffs,might

eitheror the lumber orindebtedness that Sinclairor company,any
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1, 1878,.them, on or before Marchincur to theof plaintiffsmight
$12,000 8, 1876, theone time.atnot Februaryexceeding any

$12,000, took his individualloaned Sinclair and promissorybank
therefor, of the bankthe on thenotes with partunderstanding

for this loan.the was held asthat securityguaranty
1878,1, the lumber owed the bank more thanMarch company

24,$12,000, after the date of theincurred guaranty. January
1877, bank,the of Sinclairthe of receivedpresidentCummings,

bank, F.the lumber and of A. T. & O.for the notes of company
Barron, $12,250, at sameto to Sinclair theadvancingamounting

$5,500, $6,750.a balance of As a of this trans-time partleaving
action, $12,250a for “toSinclair theCummings gave receipt apply

$5,500.”his notes to check of this date for Aton and pay my
had on the bank to the ofthis time Sinclair overdrawn amount

$10,689.19, 17th,which was to his account.charged February
the balance of named in thethe bank' entered the notes receipt

to Sinclair’s credit. When the was the($6,750) receipt given,
$12,000that Sinclair in the bank the ofnotes had were noteonly

8,1876, $1,500 each, 15,and two notes of datedFebruary January
months, Pierce,1877, on four one to the order of the de-payable

action,fendant in the second and the other to the order of Quimby,
action,the defendant in the third which areactions forbrought

onthe of the amounts due those two notes.recovery
receivedEvidence was the auditor in of theexplanationby

to,above referred and he finds that the bank did not con-receipt
$6,750 notes,thesent to on Sinclair’s but did it on hisapply apply

account, and that no immediateoverdrawn ofapplication any part
this orderedof was Sinclair on his notes.money by

no evidence ofThere was formal notice the bank toany by any
theof the of instrument of that had ac-signers guaranty they

it, or had advanced on its credit. At the date ofcepted money
was inthe Sinclair visible of moreguaranty possession property

$12,000,than sufficient to secure and so continued till about Janu-
1878, timesince which he lias been insolvent.ary,

made,contract ofThe was and to be inguaranty performed,
Vermont, as was also the note.Quimby

the Sinclair,In action it thatagainst Quimby, appeared having
bank,the note in suit into the the $38bank some asput paid

cent, it,extra interest over and above six andper upon Quimby
heclaimed that was entitled to be credited with that sum on the

; which claim thenote auditor denied. also claimed thatQuimby
the contract was that this note should be held as collateral security

$3,000 Co.,for a of M. C. & which had beenacceptance Noyes
Sinclair,discounted bv the bank to and that this hav-acceptance

been he was not liable on the note. Sinclair testifieding paid,
thisthat was his of the matter. Cum-substantially understanding

testified that he had several conversations with Sinclair inmings
and,note,to this to heregard subject wasQnimby’s objection,



102 BANK v. SINCLAIR. [Grafton,

allowedto that claimed,Sinclair never intestify of these conver-any
sations, that the note was held as collateral to theQuimby Noyes

Leslie,Mr. cashierjtheacceptance. plaintiffs’ was allowed to
as to connection between thetestify any note and theQuimby

while the latter in bank,was theacceptance that the col-stating
lection-book of the bank did not show that this note was held as
collateral, and that marks on notes held inthey put that way,
which did not on this note. Theappear auditor found for the

in this suit.plaintiffs

Batchellor,MitchellBingham, for theS¡- defendants.

I. The in the case at bar was one forguai'anty a future operation.
How much be advanced on themoney might of it couldstrength
not be known in advance. Sinclair would beperhaps presumed
to know how much was advanced to him. While for thatagent

business,of this class of itscompany, having charge he havemay
been with of the amountchargeable loanedknowledge them. The

had no notice of theco-guarantors amount that had been advanced
on the 1, 1878,until after March and afterguaranty Sinclair had
become insolvent. None of the of the bankagents inter­seriously
ested June,themselves in the matter until the last of 1878. There
is no that can alone onepresumption of thosecharge co-guarantors
with the another of them asknowledge possessed to the factby or
■extentof loans under the There was inguaranty. thenothing
notice of givethe transactions that would other thanany parties

bank,the and Sinclair,the andperhaps company any knowledge
done, claimed,of what had been or would be under that instrument.

note,This was not a to which thesepromissory are to beparties
held as makers. It was what it to be—aprecisely purports guar­

The wordsanty. and describe the“jointly relationsseverally”
of se,the inter withguarantors reference to the incurred.liability
Those terms cannot the of the wordchange significance “guaranty,”
or it more or less thangive its andanything well-under­ordinary
stood The of alegal significance. arerights familiarguarantor
and well settled. He is entitled to what amounts to a notice of an

of the and of the amount advancedguaranty, on theacce23tance
He has the toguaranties. know what the ofright theacceptor

him,of in order thatguaranty expects he take or in­may security
from the in whose favor hedemnity has assumed theparty liability.

He must have that This notice must beopportunity. in agiven
time,reasonable and that time will be reasonable which secures to

the all andguarantor means of himself.rights v.protecting Craft
Isham, 28; 501;13 Conn. 1 Pars. Con. v.Clark 11Remington,

361; Nickels,Met. Howev. 22 Me. 175.
All the essentials of the notice to which these defendants were

entitled were within the information of the from theplaintiff
outset of the business. The were boundplaintiffs under the law
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to thisfailed dotlie defendants.to tlie notice to Havinggive
to them-thefor indemnifyuntil all guarantorspossible opportunity

lost, itsfor laches.must bear thebeen the bankselves had penalty
theas foundII. statement and Cummings’s receipt, bySinclair’s

$12,250 notes,inauditor, receivedtlie effect. Theare to same
and his1877, on Sinclair’s notes21, to beare appliedJanuary

cheek, not number ofdate. It was acheck of that anyparticular
is not note.check, the checks. A check aIt was a notchecks.

bewas toof the on which theThat check applicationspecification
there is noso and distinct thatmade was possible opportu-specific

isIt a casea to the intended.for mistake as what partiesnity
After thatthe other.the of the one excludeswhere expression

tomet, mustthe balance be accordingone check had been applied
$12,250 received.the of 24 wasthe terms which Januaryupon

the that the hankIt in the absence of fromis directions depositor
ofthe thecould have aboutany application payment.option

the of tocan be no as to Cummings stip-There question authority
to thatsuch his himulate for an asapplication, receipt estops deny

tothehe to make. Tlie are boundplaintiffs by agreementagreed
$5,500 notes,the tbe on the and tbebalance over guarantorsapply

fund.tbe of a of thatmust have benefit such disposition

Ladd, for theLeslie andRogers plaintiffs.Sf

on, isand which this actionThe contract declared upon predi­
cated, is an absolute and several andand joint promise undertaking

It is and executed tbeits terms and Ivee verba.by very signed by
defendants, wellthe Waumbek Lumber asSinclair and Company,

defendants, shows, finds,other the and theas the and case report
to tliethe contract the andthat was delivered plaintiffs, money

it, of and ab­received one the and severalupon joint promisorsby
to itssolute no notice is he oftherefore givenguarantors; required

defend­the to all of the defendants. Theacceptance by plaintiff's
are theants all andjointly severally principals, (quoad plaintiffs,

theand the contract delivered to tlie andplaintiffs, moneybeing
makers,it of the and and sev­received oneupon by signers, joint
is,the of alleral law that the defendantspromisors, presumption

had full and of theitscomplete knowledge acceptance plaintiffs,by
it,ofand the amount the which was lim­defendants’ uponliability

$12,000not to time. The ofited exceed at one case Maynardany
Morse, 617, case, isv. 36 Vt. is of the law of Ver­decisive the and

word ismont this branch of the case. That theupon “guarantee”
difference,of the no becauseused instead word makes“promise”

asthe term the has the same meaning“guarantee payment”
an absoluteto and this contract is as much“promise, pay,” just

as if the of had beenword insteadpromise “promise” “guarantee”
682, 1,used. Sto. Prom. and cases there cited.Notes note and

the an absolute and and severalAnd jointsurely paper, being
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alike,and all its and makerspromise, upon andbinding signers
delivered to the and the received one of theplaintiffs, money by

thereof,and several and makersjoint is sufficient noticeprincipals
to of theall defendants of its and the amountacceptance, advanced

it,the limited,which wasplaintiffs and not toby upon exceed
$12,000 at one time. This is anany absolute promise, undertaking,“or One forwho a to beguaranty. done him­stipulates thing by

orself another is to itbound see done.” theWhen terms of the
thatare the shall or that shallguaranty beprincipal pay, payment

made, it is an absolute and no demand of ofundertaking, payment
default,the and notice of his are to theprincipal, necessary charge

Ide, 290; Jones, 444;Smith v. 3 Vt. Train v. 11 Vt.guarantor.
35;Downer,v. Nichols, 159;18 Vt.Sylvester v. Vt.28Noyes

Downer,WoodstockBank v. Vt. 539. To27 the same effect aré
34;Newthe March v. N. H. BeebeHampshire 56Putney,cases.

249; 534;v. 26 N. H. v. N.Dudley, Calef, 34 H. Si­McDougal
Steele, 73;v. Wendell,mons 36 N. H. v.Batchelder 36 N. H. 216.

The is absolute,contract as andjust and asstrong just binding
defendants, too,all the and ifas as the defendantsupon principals

their note,had made andjoint several andpromissory procured
$12,000the to discount andplaintiffs advance it. The con-upon

tract here notwas an offer or mere overture to the trans-guarantee
ofactions Sinclair and the Waumbek Lumber but it isCompany,

an absolute and unconditional and to theundertaking paypromise
the amount of the indebtedness of andplaintiffs Sinclair the

them,LumberWaumbek or either of incurred on orCompany,
March, 1878,before the first of not to exceed sum oftheday

$12,000 at one time.any
if demand of of the and notice ofAgain: hispayment principal,

default, or the of the and advance-plaintiffs’ acceptance guarantee
ofment credit itsmoney, and were lawgiven upon strength, by

wethen would that the facts found andnecessary, say reported by
the referees are sufficient to and all and thegive charge, singular,

such,and several makers of this contract with ofjoint notice facts.
Notice to one and several and maker is notice tojoint all.promisor

to claim auditor,As the made the defendants before the inby
to the of the Waumbek Lumberregard application Company’s

notes,notes and Barron delivered Sinclair to Janu-by Cummings,
24, 1877, we claim that no other should beary madeapplication

than was made the as the auditor. Theby plaintiffs, reported by
bank the overdraft,credited notes to Sinclair his and weupon
insist that the ofin all the facts found and thelight reported by
auditor, this transaction Mr. Sinclair was in factby providing

overdraft,for this it,that the sobank understood and credited the
same it. This theis rational view of the case and facts.upon only

“ notes,”weAnd insist that the his inwords used Cummings’s
mean,towere intended and in fact do meanreceipt, when consid-

ered all the facts and case,circumstances of theby surrounding
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“ notes,”checks or and which he procuredupon bySinclair’s paper
“ Checks,” in such a case of overdraft as thisthis overdraft.large

was, well be called “notes” as “checks.” wereas Theymay
the thisof iswordingSinclair’s obligations: consequently receipt

to be construed the of sur-and can and ought by lightambiguous,
circumstances, auditor,and as the tofacts reported byrounding

checks this overdraft made on thatthe ormean covering day.paper
four months’the Pierce and notes were drawnBoth Quimby upon

old,time, the date of this transaction nineand were at only days
;them is therefore so thatsuchand upon improbableapplication

time,other note which Sinclair had. in the bank at thatthe only
date,from those his overdrafts of thatand aside coveringexcept

$12,000 the thethe note loan made towas given upon by plaintiffs
8,Sinclair, 1876, and after thedated February immediately guar-

it.was made and covered There is no thatby pretenceanty
Sinclair, time he delivered to theat the Mr. WaumbekCummings

notes,Lumber and Barron directed thatCompany’s application
indebtedness;of them should be made on and theany particular

them, did,had the to as his over-plaintiffs right apply they upon
draft.

fact,But the auditor’s finds the that the loaned.report plaintiffs
$12,000 8, 1876,and his noteMr. Sinclair took dated re-February

;this of the defendants and from that time touponlying guaranty
the time of this audit it was the of the bankalways understanding

$12,000it thethat was for of this that said waspayment guaranty
held, $12,000and that no of the of said has everpart principal
been And we claim that Sinclair had full frompaid. knowledge,

account,the and of his bank that the hadbankstanding inspection
credit,him theand Waumbek Lumbergiven applied Company’s

overdraft;and Barron notes his and neverhe disaffirmedthatupon
transaction, it, stand,but and allowed the credit to neveraccepted

it; bank,from theand as the shows itsin alldissenting report
information, audit,never had or till thefindings, any knowledge

that other was claimed or should have been made ofany application
made,wasthose notes than —Sinclair and rati-thereby confirming

and the made the bank. Butfying fully completely application by
auditor,if it was a fact and found the that theproved by applica-

of thetion notes delivered Sinclair to onby Cummings January
1877,24, was directed and understood Sinclair andby Cummings

$12,000 note,at that time to be made this it makes no dif-upon
ference, case,and is immaterial in this because the defendants’guar-

Sinclair,would then cover the overdraft of and theanty plaintiffs
can recover under the new count which has been toallowed be
filed in the case.

Parol was admissible to or contradict theproof explain receipt
24, 1877,of W. H. of date of the notCummings, January paper

308;Munson,under seal. 4v. Vt. Sowlesbeing Giddings v.
Sowles, 146; Chamberlin,11 Vt. v. 32 Vt.Winn 318. The receipt
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contract,notis a but onebysigned Cummings being signed by
See cases above cited. The of the con­party. signer mayreceipt

Sowles,ittradict Sowlesv. 11 146.Vt.by parol proof.

Foster, J. The defendants contend that liableare notthey
on tbe contract of which there hasguaranty they becausesigned,
been no notice to them of an of on thetheacceptance guaranty

bank,of the or of the amount of on the faithpart advancedmoney
it;of and that the have tothe knowthey argue guarantors right

what the of the of them, in order thatacceptor guaranty expects
take or from in whosethethey may security indemnity party

favor have assumed that are entitled to noticethey liability; they
time;within a reasonable and that a would bereasonable time

such time as towould secure them all means them-of protecting
selves. But at the date of their contract assumed athey liability
which was to continue. This was a theironvoluntary undertaking

and the for was the timeafforded atpart, indemnityopportunity
when assumed their and a failure to availthey responsibility;
themselves of that notwas to wantattributableopportunity any

bank,of notice the but to their own their im-laches andby only
confidence.provident

When notice of the of a is it isacceptance guaranty required,
for the of the that the topurpose informing guarantor person
whom his offer or to is addressed intends toproposal guarantee
look to him for of the what theandultimately payment liability,
extent of that is. But this doctrine is toliability inapplicable
cases where the to is with theagreement accept contemporaneous

or constitutes the consideration or basis of it. In such aguaranty,
connected,case all the of the transaction are notice ofandparts

319; ;is Fell 2acceptance Guar. Pars. Con. 13 Sto.implied.
460, 2; 22;Prom. Notes s.ed.), note v. 1 Sto.Wildes(7th Savage,

139, 147;Forbes, Yandes,Walker v. 25 Ala. Jackson v. 7 Blackf.
526; Morse, 617; Nickels, 175;v. 36 Vt. Howev. 22 Me.Maynard

Dann, 543;v.Smith 6 Hill Bleeker v. 3 McLean(N. Y.) Hyde,
279; Mitchell, 206;New Haven DouglassCo.Bank v. 15 Conn. v.
Howland, 35; 212;24 Coster,Wend. Union 3 Comst.v.Bank

Bumcratz,v.Powers 12 Ohio St. 273.
clear,itAnd is that in order to the defendantsequally charge

no demand of or notice of Sinclair’s default waspayment required.
.The contract and of the defendants was not aundertaking merely

time,to an indefinite sum within an indefinitepromise pay upon
the default of the debtor. It was a and severalprincipal joint
absolute to the of a sum limited inpromise guarantee payment
amount, debt,no other condition than that the theupon payment
of which was thus should be contracted before Marchguaranteed,
1, The1878. of Sinclair before the of thatinsolvency expiration

could not the of the That wasperiod liability guarantors.affect
which,a in the exercise of reasonablecontingency prudence, they
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the time offor at enteringandbound to providewere contemplate
theThe of defend-with the liabilityinto their contract plaintiffs.

soon as thebecame fixed asandattachedants unconditionally
asNo conditionoccurred.indebtedness of Sinclair subsequently

in the termsoror notice is impliedexpressedpresentmentregards
certainto do aandIt is an undertaking promiseof the contract.
in theis a defaultThe eventevent.in a certain specificthing

certain date.on or before adebtof the principal party’spayment
theof thethe bythis event guarantors,When liabilityhappened,

rvasterms of their complete.guaranty,
“ toother acts areand notice or necessaryIf anypresentment

iswhose contractof theon theestablish a default personpart
of thetheto establishare also liabilitythey necessaryguaranteed,

former;thethe default ofis liablebecausehe only uponguarantor,
indorse]-,oris that of anthe contractfor ifexample, guaranteed

bill,that of a drawer of a2 Taunt.in v. 206)Astling,(as Philips
maker, indorsernotice to theor andto the acceptorpresentment

because, anddrawer, suchwithoutor are presentmentnecessary,
ornotice, on the of the indorserbe no defaultthere would part

drawer, on the of theno guarantor.and therefore partliability
a defaultto establishBut if or notice isno necessarypresentment

in theperson aswhose contract ison the of the guaranteed,part
of aat or theof the maker of a note case acceptorcase bar][the

bill, of theestablish thenone is to liability guarantor.”necessary
2;622-627, 338.note Leake Con.Prom. NotesSto. (7th ed.)

“ in a certainto do a certain spe­In some cases of contracts thing
event, shall becific the law a condition that notice givenimplies

event, under theand no arisesof the of the liabilityhappening
theThese are cases wherecontract until such notice is given.
theis withinthe has toevent which party promised performupon

that is toother and theof thepeculiar partyknowledge party,
it. But such a con­himself withcannot make acquaintedperform
upon the actin where the event whichdition is not casesimplied

of for theto be is the act or default a thirddone person, party
thewho is to can make himself with happeningacquaintedperform

said, heldof the Therefore it is and has beenevent.” repeatedly
there isAmerica,in in the ease of aand in that guarantyEngland

ofno condition that notice shall be of the defaultgivenimplied
Mee,v. 6the whose contract is Vyse Wakefield,party guaranteed.

452; 359, 362;442, Wrench, Exch. Makin v.& Dawson v. 3W.
230;Watkinson, ; v. 10 Mass.Padelford,L. R. 6 Ex. 25 Lent

532;Richardson, 521, Jones, 11 Vt.Train v.Vinal v. 13 Allen
444; ; Downer,v. Vt. 35Peck v. 13 Vt. 93 18SylvesterBarney,

Nichols, 178; v. 43 Missv. 28 Vt. Kellogg,Noyes Montgomery
;486 Fell Guar. 318.

contract, athe terms of hisof guaran-particularIndependently
of Thesetor has certain in his character surety. rightsrights

sureties, the contractin sameto all whether they joinappertain
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the orwith bind themselves aprincipal, collateralby agreement.
is,An of one of theexample that there shall be nosurety’s rights

with the which thedealing of recourse toprincipal by surety’s right
bqhim shall affected. But the has not the tosurety right require

the of active thetaking any orsteps against notice toprincipal,
himself of the default. The reason of thisprincipal’s has been

“stated in these words: The is a and it is hissurety guarantor,
business to see whether the and not that of theprincipal pays,
creditor.” Lord in Ves., 714,Eldon v. Jr., 734;6Wright Simpson,

307,Lovell, 311;Bellows v. 5 Pick. Hunt 2v. Pick.Bridgham,
Thus, said,it581. is in the note to Notes,onStory Promissory“ante, seems, least,This at as to a who entersapplicable person

into a contract of So far as the ofguaranty. question presentment
concerned,isor notice the who undertakes toperson thepay upon

default of another seems to be under as absolute an toobligation
occurs,when the default as thepay who enters into anperson

with, for,to andoriginal agreement aspay jointly another.surety
ofThe terms a seem to on theguaranty theimpose guarantor duty

of whether the : ifseeing the does notprincipal pays principal
and the sustains losspay, guarantor of his de­through ignorance

fault, the loss is to his own and it seemsowing muchnegligence,
more that it should be borne himappropriate than theby by per­
son to whom he has to be answerable theagreed upon principal’s
default.” authorities are cited in ofMany English thissupport
doctrine, which is sustained thecertainly by following (among

Bank,American cases:other) 62;v.Gage Mechanics' 79 Ill.
Derrickson, 574;Dickerson v. Lewis,39 Ill. v. 604,68 Ill.Gage

618; Gilmore,v. 479;Hammond 14 Conn. Church,Bushnell v.
406;15 Conn. 659;v. 22 Cowles,Ala. Townsendv.Donley Camp,

428;31 Ala. 262;v. L. Nichols,8 N. J. v.Woolley Sergeant, Noyes
159; Dwinnell, 286,28 Vt. ;Keith v. 38 Vt. 293 v.Clay Edgerton,

549;19 Ohio Walker, ;St. Watson v. 23 N. H. 471 v.Waters
Thanet, 2 765, ; Weirick,A. & E. 770 v.(N. S.) Kautzman 26
Ohio 330.St.

cases,Earlier Massachusetts which seem to hold the contrary
doctrine, are in Richardson,Vinal v. 521,13disapproved Allen

“533, said,in which it is The circumstances show conclu-pretty
that the defendant knew of thesively default of the principal

it,debtor. If did not know of ithe was from his own toneglect
inform himself. He has not suffered from want of notice.”

In this state the of the cases is rule,to establish thetendency
that, where the is in the nature of an offer to beguaranty respon-
sible for a future a ofcontingent, (e.g.,liability guaranty payment
for that afterwards be itgoods ismay tosold), necessary give
reasonable on;notice of the extent to itwhich has been acted but
that no notice is in the case of an absolute of anecessary guaranty

249;Beebe v. 26 N. H.specific engagement. MarchDudley, v.
56 N. H. 34.Putney,
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of we have noview' of this vast authority,In preponderance
in circumstances of thethat all thein apparenthesitation holding

case, nor ofof the of the de-no notice acceptance guaranty,present
debtor,on the of thenor of default toofmand pay partpayment,

Vermont,to be the law ofwe understandSuchwas required.
executed, where contract was toand thethis waswhere writing

be performed.
evidence, in or contradictionof theThe admission explanation

Sinclair,in to wasthe contractof expressed Cummings’s receipt
used, theno in the inter­termsTherewrong. being ambiguity

court, theis for theof the contract althoughexclusivelypretation
Goodwin,v.called a See Goodwinbewriting may loosely receipt.

also,See,ante, is Sowleswhere this more considered.fullysubject
318,Sowles, Chamberlin,146;11 Winn v. 32 Vt. 320.v. Vt.

24, 1877,his of acknowledgesJanuarywriting CummingsBy
$12,250,of “to histhe which he onagreesreceipt apply [Sinclair’s]

notes, $5,500.”check of this for Theand to date meaningpay my
ofseem be too or admitof this would to toplain requirelanguage

in thewere no other notes of bankThere Sinclair’sexplanation.
$12,000 Piercethe notes the loan the andthan andcomprising ”“ the banknotes. Whatever other checkspaper mayQuimby

overdrafts, is,held, Sinclair’shave therepresenting application by
contract, isof or It not tothe terms Cummings’s receipt specific.

to “histo notes and checks butbe Sinclair’sapplied generally,
$5,500.”notes,” check of this date forand to “my JExpressio

therefore, noest alterius. The hadunius exclusio rightplaintiffs,
$6,750 account;ofthe balance Sinclair’s overdrawnto apply upon

ofmust bo rata to the tantobut it extinguishmentapplied pro pro
of includesindebtedness Sinclair. Thethe guarantyguaranteed

Sinclair, $12,000, orthe indebtedness of not on beforeall exceeding
1, date, $8,750the of theMarch 1878. On that after application
notes of and of andto the Sinclair Pierce Sinclair beingQuimby,

$10,000,histo the bank on account more thanindebted overdrawn
$12,000still of whichthere was a indebtedness forremaining,large

defendants are and in the action on thethe liablejointly severally
guaranty.

The claim that the Sinclair asof Quimby, money paid by usury
him,to the bank to cannotshould be credited be sustained. The

isto for to therecover personalright money paid usury party pay­
sue not init. The to for it does to bank­passing right assignees

and theit cannot be recovered creditors trus­ruptcy, by through
131; Cole,tee v. 19 Vt. Churchill v. 32Barkerprocess. Esty,

93; Chittenden, 553; Prichard,v. 33 Low v.Vt. Austin Vt. 36 Vt.
183; Waldo, ib. the usuriousv. 237. And fact that inter­Wheatley
est has been the will not avail as aa defencepaid by principal surety

in the himan action on note alone. v.tanto. Ward Whit­againstpro
89; Converse, 503;32 Vt. v. 35 v. Goodnow,Davis Vt.ney, Cady

;49 400 Co. v 50 105.Vt. Lamoille Bank Vt.Bingham,



110 v.RUTHERFORD WH1TCHER. [Grafton,

Sinclair testified in substance thethat notehaving wasQuimby
beto held as collateral for the itsecurity wasacceptance,Noyes

for the to contradict him that hecompetent plaintiff by showing
had made statements and admissions to his evidencecontrary upon
the stand. Such was the of the ofeffect testimony Cummings.

note,When entrusted with his heSinclair him anQuimby gave
to deal with it as he make such con­implied authority pleased,—to

banktract with the it as findSinclair to be forconcerning might
his It is not intimated that direc­advantage. Quimby gave any

it should be used astions that collateral for theonly security Noyes
or that he ithad that was tointendedacceptance, any knowledge

be so or that it not itswas discounted and avails topledged, placed
held,the Sinclair. But it is acredit of that where confidessurety

contract,the heto the of a confides to himpowerprincipal making
contract;the ofof evidence the and that if thepower furnishing

madecontract be declarations of theby parol, subsequent princi­
evidence,are admissible in not conclusive. 1 Greenl.pal though

187; 195;M’Dowell,Evid., Smith,Meades. v. 5 Binn. v.Joslyn
353; Green, 450; Welch,13 Vt. v. 25 Brown v.Wilson Vt. 38

Vt. 241.
the same as a resand of the gestee,the evi-Upon ground, part

contract, asdence of Leslie the actual indicated theconcerning by
books bank and note,of the the absence of a mark the suchupon

collateral,as notes held as was admitted.designated properly
follows, $6,750,It thetherefore that after of the asapplication

$12,000 note,on onbefore indicated Sinclair’s and the Pierce and
notes, the will be toentitled in allQuimby plaintiff judgment

three of these actions.
Cases discharged.

Bingham,Stanley, Clark, JJ., sit:and did not the others
concurred.

v. Whitcher.Rutherford

in trover and be in declaration on a sin-mayCounts aassumpsit joined
cause of action.gle

Assumpsit,Troyer, bark,for hemlock200 cords of and for
$1,000, Demurrer, a ofthe of the bark. forproceeds misjoinder

forms of action.counts in different

for the defendant.Carpenter,

forBatchellor,Mitchell theBingham, plaintiff.


