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Sinclair testified in substance thethat notehaving wasQuimby
beto held as collateral for the itsecurity wasacceptance,Noyes

for the to contradict him that hecompetent plaintiff by showing
had made statements and admissions to his evidencecontrary upon
the stand. Such was the of the ofeffect testimony Cummings.

note,When entrusted with his heSinclair him anQuimby gave
to deal with it as he make such con­implied authority pleased,—to

banktract with the it as findSinclair to be forconcerning might
his It is not intimated that direc­advantage. Quimby gave any

it should be used astions that collateral for theonly security Noyes
or that he ithad that was tointendedacceptance, any knowledge

be so or that it not itswas discounted and avails topledged, placed
held,the Sinclair. But it is acredit of that where confidessurety

contract,the heto the of a confides to himpowerprincipal making
contract;the ofof evidence the and that if thepower furnishing

madecontract be declarations of theby parol, subsequent princi­
evidence,are admissible in not conclusive. 1 Greenl.pal though

187; 195;M’Dowell,Evid., Smith,Meades. v. 5 Binn. v.Joslyn
353; Green, 450; Welch,13 Vt. v. 25 Brown v.Wilson Vt. 38

Vt. 241.
the same as a resand of the gestee,the evi-Upon ground, part

contract, asdence of Leslie the actual indicated theconcerning by
books bank and note,of the the absence of a mark the suchupon

collateral,as notes held as was admitted.designated properly
follows, $6,750,It thetherefore that after of the asapplication

$12,000 note,on onbefore indicated Sinclair’s and the Pierce and
notes, the will be toentitled in allQuimby plaintiff judgment

three of these actions.
Cases discharged.

Bingham,Stanley, Clark, JJ., sit:and did not the others
concurred.

v. Whitcher.Rutherford

in trover and be in declaration on a sin-mayCounts aassumpsit joined
cause of action.gle

Assumpsit,Troyer, bark,for hemlock200 cords of and for
$1,000, Demurrer, a ofthe of the bark. forproceeds misjoinder

forms of action.counts in different

for the defendant.Carpenter,

forBatchellor,Mitchell theBingham, plaintiff.
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Acause, in twostated plaintiffis for a ways.action singleThe
It is oftendifferent inodes.in variousa contractoftenmust allege

case,themeethis evidence willhim to tell howforimpossible
his counts: andcount or anotherto one mayaswhether applicable

beother, butthe contradictory.one from maydiffernot only
68; Herrick,58, v. 58 N. H.Bellows, 18 N. H. Larryv.Kimball

on a note berendered40, joineda may41. A count on judgment
Shaw, 28 N. H. 125. DebtDowner v.the note.a count onwith

contract, dif­on a though requiringand debt simpleon a judgment
Bedell, 234,22 N. H.Morrison v.beferent joined.pleas, may

action,ofdetinue, forms bedifferent may243. Debt and though
234, 243; Dame,Dame v.Bedell, 22 N. H.v.Morrisonjoined.

37, amendment, the form of action be43. may43 N. H. By
Co.,v. Ins N.Stebbins 59 H.to covenant.from assumpsitchanged

substituted or added unless it couldbea count cannot143. And as
Perkins, 488,9 N. H.v.have been joined (Goddardoriginally

covenant,counts in andofbe a assumpsitthere joinder490), may
trover, cause.for oneor andassumpsit

counts inFoster, of the trover or hadJ. If either assumpsit
omitted, been inserted amendment. Steb­it could havebeen by

143; Perkins,Co., 59 N. H.59 N. H. Merrill v.L. Ins.bins v.
action, thethe declaration could be madethe of343. After entry

been. But ofhave the statute amend­itwhat originallymight
ments, of a of dis­reenactment common-lawa judicial dutybeing

inefficiencies,errors and does not affect aor correctingregarding
this, isamendment needed. This declarationin which nocase like

of ison a cause action authorizedsinglein trover and byassumpsit
which,rule, in of erroneous orcasescommon-law manya general

amendment, because re­by justiceinefficient operatespleading,
it the form inthe in whichalteration of pleading, puttinganquires

ofdrawn. The doctrine amend­haveit should been originally
of the law of the form.general originalis a merements application

in this case if all amendments werelaw wouldThat governgeneral
In suit wherein the common lawanyconstitutionally prohibited.

one cause of action be set outis not legislation, maynarrowed by
action, because, aof fundamentaldifferent forms by principle,in

theat introduction of common-law modesactedandasserted upon
a is entitled to anand legal right adequateof practice,pleading

and to use of convenient modes ofthefor its infringement,remedy
itself, and itsandfor defending obtainingestablishingprocedure

forms,in different aa declarationand claiming singleremedy;
isits a convenient mode ofremedy,and proced­demandingright

the of Inure, for the right.necessary enjoyment manyreasonably
counts orremedies withouthave any judicial pro­cases anyrights

be unreasonable to a resort toit wouldbecause requireceeding,
Colcord, 7,59 In such case asN. H. 9. av.Haleylitigation.

a of to one form ofthis, is no restriction of actionthere right
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action, unreasonable,because it would be restriction,such a toby
the to the hazard of defeatsubject without a trialright of the mer­

its. The ofcommon law and isremedy by process aspleading
rational as the common law of without orremedy process pleading.
In this state are nolegal rights sacrificedlonger unauthorizedby

theirjudicial legislation, use of modes ofprohibiting procedure
for their Gilmore,vindication. v.reasonably necessary 59Metcalf

417;N. Bradford, 480;H. Davis v. 58 476,N. H. Webster v.
State,7;Hall, ante, Buzzell v. N.59 H. 61.

Demurrer overruled.

Stanley, J., did not sit: the others concurred.

Stickney& a. & a.Marston v.

A builder has no lien a house forupon labor andperformed materials
title,furnished under a contract with a holder of the mere whomlegal

owner,the inequitable visible,the' open, and exclusive possession,
it,to buildemploys and whomhe withsupplies means of it.doing

EquityBill in for William W.partition. Stickney pur-
mother,chased for his Lucinda and Smith,W.Stickney, Cyrus

defendants, with their funds and at their a lot of land inrequest,
Lebanon, the deed in his own name. Mrs.taking movedStickney
into the old house the after,soon andupon premises itoccupied
until it was After it was she lived inrepaired. a ofrepaired part
it, tenants,the rest let to until she movedbeing into a new house
which was built the lot William. The firm ofupon whichby
William a mother,member had funds to hiswas whichbelonging
it house,was understood he would use in the and shebuilding
afterwards furnished him more for the ofmoney purpose complet-

it. She of Smith his half ofing purchased the andpremises,
received from him an toobligation of theconvey upon payment

A few afterwards thepurchase-money. Marstondays plaintiff
contracted with William to labor and furnish materials forperform

the house. William did not discloseerecting that he was acting
in other than as owner ofany thecapacity and Marstonpremises;
made no as to theinquiries but understood fromownership, what
was said and done William that the title was in him.by Until
after the house was built Marston had no notice that Mrs. Stick-

was the owner of the Theney William,suedpremises. plaintiffs
and attached the house to secure liens which claimed for laborthey


