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action, unreasonable,because it would be restriction,such a toby
the to the hazard of defeatsubject without a trialright of the mer­

its. The ofcommon law and isremedy by process aspleading
rational as the common law of without orremedy process pleading.
In this state are nolegal rights sacrificedlonger unauthorizedby

theirjudicial legislation, use of modes ofprohibiting procedure
for their Gilmore,vindication. v.reasonably necessary 59Metcalf

417;N. Bradford, 480;H. Davis v. 58 476,N. H. Webster v.
State,7;Hall, ante, Buzzell v. N.59 H. 61.

Demurrer overruled.

Stanley, J., did not sit: the others concurred.

Stickney& a. & a.Marston v.

A builder has no lien a house forupon labor andperformed materials
title,furnished under a contract with a holder of the mere whomlegal

owner,the inequitable visible,the' open, and exclusive possession,
it,to buildemploys and whomhe withsupplies means of it.doing

EquityBill in for William W.partition. Stickney pur-
mother,chased for his Lucinda and Smith,W.Stickney, Cyrus

defendants, with their funds and at their a lot of land inrequest,
Lebanon, the deed in his own name. Mrs.taking movedStickney
into the old house the after,soon andupon premises itoccupied
until it was After it was she lived inrepaired. a ofrepaired part
it, tenants,the rest let to until she movedbeing into a new house
which was built the lot William. The firm ofupon whichby
William a mother,member had funds to hiswas whichbelonging
it house,was understood he would use in the and shebuilding
afterwards furnished him more for the ofmoney purpose complet-

it. She of Smith his half ofing purchased the andpremises,
received from him an toobligation of theconvey upon payment

A few afterwards thepurchase-money. Marstondays plaintiff
contracted with William to labor and furnish materials forperform

the house. William did not discloseerecting that he was acting
in other than as owner ofany thecapacity and Marstonpremises;
made no as to theinquiries but understood fromownership, what
was said and done William that the title was in him.by Until
after the house was built Marston had no notice that Mrs. Stick-

was the owner of the Theney William,suedpremises. plaintiffs
and attached the house to secure liens which claimed for laborthey
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materials. was rendered inand their favor theJudgment against
and -undivided were set off to them execupartsproperty, upon

tion.

Dole, for the plaintiffs.

The defendants are from the ofestopped denying authority
Brown,William W. to make the contract. Nixon v. 57Stickney

N. H. 34. A trust can affect the of thirdresulting rights parties
when the existence of the istrust known to them. The factonly

tenants,that Mrs. otherwith inwas a house theStickney, living
son,record title to which was in her notwould be notice of her

title, nor it suchwas a fact as should haveequitable theput plain-
tiffs on inquiry.

for the defendants.Spring,

A trust existed in thefavor ofresulting defendants. The occu­
of the Mrs.pation was notice topremises theby Stickney plain­

title,tiffs of her or was sufficient to them onput inquiry. Colby
Kenniston,v. 262;4 N. Brown, 397;H. Pritchard v. 4 N. H. Had­

Wilmarth,duck v. 181;5 Jones, 264;N. H. v. 8 N.Rogers H. Cut­
Pike, 347;v. 21ting N. H. 500;Bell v. 22 N. H.Twilight, Hast­
Cutler, 481;v. 24 N.ings Eastman,H. 431;Bank v. 44 N. H.

Swett, 332;v. Moore,Warren 31 N. H. 382;Patten v. 32 N. H.
v. 400; Tilton,50 N.Gooding H.Riley, Tucker v. 55 N. H. 223.

There was no of contract between theprivity The stat­parties.
ute liens, law,inrespecting of common must bebeing derogation
construed and all its must bestrictly, requirements with.complied

Abbott,v. 68; Lull,Wendell 43 N. H. 419;Ellis v. 45 N. H. Es­
192;54 Heald,Penn.terley's St. Cookv. 21Appeal, Ill. 425.

Btstuham, defendants,J. The thehaving paid purchase-money,
became the equitable owners of the Mrs.premises. Stickney, by
the of interest,Smith’spurchase title,the wholeacquired and she

visible,was in exclusive, andopen, atunambiguous possession the
made,time the contract with the was and while theplaintiffs house

was built. Her wasbeing in law notice ofpossession her equita­
interest,ble and a creditor of William could not hold the land as

her. Pike, 347;v. 21 N.against Cutting H. 1 Wash. Ileal Prop.
317. Theed.)(4th between her and thequestions areplaintiffs

the same that would have been as between her andthey William,
to whom she furnished for house,the andmoney whombuilding by
its erection was sub-contracted to the tbe contract,plaintiffs. By
or it,of theperformance no lienplaintiffs acquired heragainst

title, she inequitable Thebeing possession. plaintiffs’ contract
William,was -with and their lien is William’s interest.upon To

create the lien interest,anstatutory itsagainst equitable owner
V"QJ0.lx. 9
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actual or constructive notice of the contract formust have had
Pattee,and materials. v. 58 N. H. 102. The contractlabor Sly

tofor and materials the offurnishing being subject rightsbuilding
the took their asMrs. plaintiffs nothing by levy againstStickney,

The for a lien stands no better if it isher. claimplaintiffs’ placed
sub-contractors or underon the that were laborers atheyground

owner,with an or contractor of the for the reasoncontract agent
to the defendants that should claimthat no noticegave theythey

1871, 1,e. s. 1.a lien. Laws of
Bill dismissed.

J.,Stanley, did not sit: the others concurred.

Merrill v. Carr.

of stolen isnote, property,to secure the restorationgivenA promissory
not to search thea of its consideration is an agreementif partvoid

the thief for the the next day, pending nego-house of beforeproperty
a of thefor settlement matter.tiations

Assumpsit. $50,forThe defendant filed in set-off a note
The defend-the Facts found a referee.by plaintiff. bysigned

corn andant, the one potatoesplaintiff, stealingdetecting evening,
field, commis-him thethe defendant’s withfrom charged previous
larcenies, to besimilar of which the claimedof othersion plaintiff

innocent, in The offence wasbut of which he was fact guilty.
crime, toas a and the defendantof proposedstate-prisonspoken

to be for evidencethe house searched that nightcause plaintiff’s
note wasof the defendant’s Theformer larceniesof property.

whatin settlement or but as fornot securitythen payment,given,
taken, ofand in considerationhavethe previouslymightplaintiff

searchednot the house to bedefendant’sthe causing plaintiff’s
theto meet and make a settlementandthat agreednight; they

made,has ever the defendantNo settlement been andnext day.
for the thean action of tort stolen plaintiff.has property bybrought

Wilson, thefor plaintiff.

Adams, for the defendant.Burleigh

Bingham, theWhen was discoveredJ. carrying awayplaintiff
stolena of his house for othersearchthe defendant’s property,
of theA of the considerationwas contemplated. partproperty

not to thethe defendant’s search plaintiff’s.note was agreement


