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house for stolena to search ahouse that warrantIssuingnight.
the andis to recover thea property bringproceedingproperty

L., 255, 2, 3, 4;c. Morrison Just. &G. ss.thief to punishment.
to a criminal even260. A contract prosecution,Sher. suppress

time, The consideration of the note inlimited isfor a illegal.
not to commencethe defendant’swas agreementquestion partly
the next Athe beforecriminal day.proceedings against plaintiff

v.if of the consideration is Hinds Cham-note is void illegal.part
231; Whitcomb, 44 N. H.berlin, 225, 229, v. 14.6 N. H. Forshner
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J.,Smith, concurred.did not sit: the others
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trialdefendant after a andThe discontinuanceof an action oneagainst
auditor, havingan sole before the auditorcontroversythereport by

defendant, a sufficientthe other is notbeen as to the ofliability
in afor the as evidence subsequentauditor’sground excluding report

trial by jury.
trial,inevidence,in a doesjuryThe introduction of an auditor’s report

not shift the burden of proof.

Assumpsit .Plea, issue. The actionon account. thean general
At adefendant. trialwas Atwood and theoriginally against

ofauditor, thebefore an the sole was Cummingsquestion liability
filed, action was dis-After the thealone. auditor’s wasreport

Atwood,to a trial Atmissed as and elected by jury.Cummings
thetrial, thethe to the defendant’s putsubject exception, plaintiffs

instructed the thatcourtauditor’s in evidence. The juryreport
evidence, thethe auditor’s was entitling plain-report prima facie

evidence, that itverdict,tiffs to a andif there was no other placed
defendant;of but if other evidence wasthe burden on theproof

introduced, consideration ofthe on a allwould find a verdictjury
evidence, in the auditor’s asthe accordance or report,with against

defendantfind it or Thecorrect otherwise. excepted.they might
for theVerdict plaintiffs.

Hand,and for the defendant.Carpenter

Mitchell, for theF. Farr andW. Bingham plaintiffs.

Allen, thethe auditor was on questionJ. The issue before
action as toof theof The discontinuanceCummings’s liability.
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Atwood, made after thethough auditor’s left the actionreport, the
same as if it had been alone.originally against Whit-Cummings

v.tier 10 N. H. 303.Varney, The issue before the auditor and at
the same,trial was the and thejury auditor’s wasreport properly
admitted.

The instructions to the that the introduction of the audi­jury,
tor’s shifted the burden ofreport from the to theproof ¡slaintiffs
defendant, could not have been understood as theiising phrase“ burden of in the technical senseproof” that a new and inde­

made,issue was affirmative ofpendant the which thethereby
defendant, in order to must sustain aprevail, ofby preponderance
evidence. such theAny instructions wouldmeaning placed upon

madehave the a mere andreport its force aspleading, destroyed
evidence, whereas the instructions itby was made evi­distinctly

to bedence with otherweighed the thetestimony by jury. By
statute, the auditor’s trial,is made evidence at areport sub­jury

to be either andject impeached the decisions of theby party; by
court, Massachusetts,both in this state and in where the law gov­

auditors’ same,is the theerning makesreports areport prima
is,case for the in whose favor itparty and him to aentitlingfacie

verdict, unless it is met and controlled evidence from the otherby
Hall, 508,v. ;side. Stevens N. Woods,6 H. 510 Bellowsv. 18 N.

305; Bennett,H. Mathes v. 188, 203;21 N. H. Shouter v. Swin­
dler, 560;559,N. H. Tilton,37 257, 261,Knowlton v. 38 N. H.

; Drew v.262 431, 433;39 N. H.Claggett, v. DeRoche­Pickering
81;mont, 67,45 N. H. 55;Aldrich,Stone v. 43 N. H. Allen v.

Hawks, 359,11 361, 362;Pick. Co.,Lazarus v. Ins. 81,19 Pick.
; Stevens, 373;Jones v.97 5 Met. Richmond,Taunton Iron Co.v.

435; Farr,Met. v. 396;8 16Fogg Weaver,Kendall v. 1Gray
277; Stevens, 379;Allen v. 10 Bennett,Locke v.GrayBradford

445, 452; Morse, 150, 153;7 Cush. v. 13Morgan v.Gray Crafts
13 360. ItCrafts, was in this sense thatGray the in-evidently

structions were intended the court andby understood theby jury,
had,and not that the the a caseplaintiffs conclusive inby report,

law, unless the defendant turned its force orlegal by pleading
a .new which he had theasserting proposition, burden of proving.

Hawks, Stevens,In Allen v. and Jones v. itsupra, was saidsupra,
that the use of the auditor’s at a trial had the effectreport jury

the burden Morse,of of but in v.shifting proof; Morgan supra,
“cases, J., said,to thosereferring Bigelow, That it was not

intended to hold that the burden of issue,the or of estab-proving
a of fact essential to the maintenancelishing proposition of the

of a incase whose favor the found,creditor had wasparty thereby’‘shifted. The burden of used,phrase was there not inproof its
technical sense to indicate that a new and distinct orproposition
issue of fact was to be established the whom theby party against

of the auditor evidence,had been offered in butreport only signi-
that a out,case was made itfying thereby prima and thatfacie
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it,incumbent onwas the other to rebut and control or elseparty
it would be conclusive.” The same of the use of theexplanation

“burden of in the former decisions isphrase proof” given by
J., Hunt, 505,C. in the of v.case Holmes 122 514.Mass.Gray,

effect,was, evidence,The auditor’s in madereport prima facie
and the evidence on all toplaintiffs, having legal points necessary

issue,themaintain would unless that evidence was metprevail by
evidence oEat least from the defendant. Theequal weight report

not evidencewas which could be or contradictedexplained away
evidence,like other nor could the credit to be to it begiven

lessened error or mistake in the before theby showing proceeding
auditor, or hethat failed to the beforecorrectly weigh testimony

Woods,him. Bellows v. No distinct and issuesupra. separate
could be made on the of the auditor. Brewer v.finding Hynd-
man, 9,18 N. H. evidence,18. The was and when intro-report
duced was a measure of case,the defendant,which theplaintiffs’
to must fill with other evidence.prevail, The effect ofpractical
the instructions not that the auditor’sbeing shifted the bur-report
den of in sense,technical or butproof made for theany legal

case,a conclusiveplaintiffs unless metprima and controlledfacie
evidence,the defendant’s there is noby sufficient reason for dis-

the verdict. The overruled,turbing are and there mustexceptions
be

on the verdict.Judgment

Bingham, J., did not sit: the others concurred.

Whitcomb v. Straw.

tort,In an action of tho plaintiff amend his writmay before trial by re-
damnum,the adducing and, if this is reduced to the$100, action

bemay referred without the consent of tho parties.

Case for slander. motion,On the he wasplaintiff’s permitted
to hisamend writ $100,the ad damnum toby reducing and the
action was referred. The defendant excepted.

Barnard,Barnard for the defendant.If

Currier and for theShirley, plaintiff.

Allen, J. An amendment the ad damnum in aincreasing
allowed,writ be sometimes evenmay after verdict. v.Taylor

Jones, 42 N. H. 25. The reasons for the reduction ofpermitting
the ad damnum are still The defendant cannot bestronger.


