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house that night. Issuing a warrant to search a house for stolen
property is a proceeding to recover the property and bring the
thief to punishment. G. L., e. 255, ss. 2, 8, 4; Morrison Just. &
Sher. 260. A contract to suppress a criminal prosecution, even
for a limited time, is illegal. The consideration of the note in
question was partly the defendant’s agreement not to commence
criminal proceedings against the plaintiff before the next day. A
note is void if part of the consideration is illegal. Hinds v. Cham-
berlin, 6 N. H. 225, 229, 281 ; Forshner v. W hitcomb, 44 N. H. 14.

Set-off disallowed.

Sayrre, J., did not sit: the others concurred.

BroperrT & 0. v. CUMMINGS.

The discontinuance of an action against one defendant after a trial and
report by an auditor, the sole controversy before the auditor having
been as to the liability of the other defendant, is not a sufficient
ground for excluding the auditor’s report as evidence in a subsequent
trial by jury.

The introduction of an auditor’s report in evidence, in a jury trial, does
not shift the burden of proof.

ASSUMPSIT on an account. Plea, the general issue. The action
originally was against Atwood and the defendant. At a trial
before an auditor, the sole question was the liability of Cummings
alone. Aftor the auditor’s report was filed, the action was dis-
missed as to Atwood, and Cuminings clected a trial by jury. At
the trial, subject to the defendant’s exception, the plaintiffs put the
auditor’s report in evidence. The court instructed the jury that
the auditor’s veport was prima facte evidence, entitling the plain-
tiffs to a verdict, if there was no other evidence, and that it placed
the burden of proof on the defendant; but if other evidence was
introduced, the jury would find a verdict on & consideration of all
the evidence. in accordance with or against the auditor’s report, as
they might find it correct or otherwise. The defendant excepted.
Verdict for the plaintiffs.

Carpenter and Rand, for the defendant.
EH. W. Foarr and Bingham § Mitchell, for the plaintiffs.

ALLEN, J. The issue before the auditor was on the question
of Cummings’s liability., The discontinuance of the action as to




116 BLODGETT v». CUMMINGS. [Grafton,

Atwood, though made after the auditor’s report, left the action the
same as if it had been originally against Cummings alone. W hit-
-tier v. Varney, 10 N. H. 808. The issue before the auditor and at
the jury trial was the same, and the auditor’s report was properly
admitted.

The instructions to the jury, that the introduction of the audi-
tor’s report shifted the burden of prodf from the plaintiffs to the
defendant, could not have been understood as using the phrase
“burden of proof”’ in the technical sense that a new and inde-
pendant issue was thereby made, the affirmative of which the
defendant, in order to prevail, must sustain by a preponderance of
evidence. Any such meaning placed upon the instructions would
bave made the report a mere pleading, and destroyed its force as
evidence, whereas by the instructions it was distinctly made evi-
dence to be weighed with other testimony by the jury. By the
statute, the auditor’s report is made evidence at a jury trial, sub-
ject to be impeached by either party; and by the decisions of the
court, both in this state and in Massachusetts, wheve the law gov-
erning auditors’ reports is the same, the report makes a prima
Jacie case for the party in whose favor it is, and entitling him to a
verdict, unless it is met and controlled by evidence from the other
side. Stevens v. Hall, 6 N. H. 508, 510 ; Bellows v. Woods, 18 N.
H. 805; Mathes v. Bennett, 21 N. H. 188, 208; Shouter v. Swin-
dler, 87 N. H. 559, 560; Knowlton v. Tilton, 38 N. H. 257, 261,
262 ; Drew v. Claggett, 39 N. H. 431, 433; Pickering v. DeRoche-
mont, 45 N. H. 67, 81; Stone v. Aldrich, 48 N. H. 55; Allen v.
Howks, 11 Pick. 859, 861, 362; Lazarus v. Ins. Co., 19 Pick. 81,
97 ; Jones v. Stevens, 5 Met. 878 ; Taunton Iron Co. v. Richmond,
8 Met. 435; Fogg v. Farr, 16 Gray 896; Kendall v. Weaver, 1
Allen 277 ; Bradford v. Stevens, 10 Gray 879; Locke v. Bennett,
T Cush. 445, 4562; Morgan v. Morse, 18 Gray 150, 153; Crafts v.
. Orafts, 18 Gray 860. It was evidently in this sense that the in-
structions were intended by the court and understood by the jury,
and not that the plaintiffs had, by the report, a case conclusive in
law, unless the defendant turned its legal force by pleading or
asserting a new proposition, which he had the burden of proving.
In Allen v. Hawkes, supra, and Jones v. Stevens, supra, it was said
that the use of the auditor’s report at a jury trial had the effect
of shifting the burden of proof; but in Morgan v. Morse, supra,
referring to those cases, Bigelow, J., said, *“ That it was not
intended to hold that the burden of proving the issue, or of estab-
lishing a proposition of fact essential to the maintenance of the
case of a party in whose favor the creditor had found, was thereby
shifted. The phrase ‘burden of proof’ was there used, not in its
technical sense to indicate that a new and distinet proposition or
issue of fact was to be established by the party against whom the
report of the auditor had been offered in evidence, but only signi-
fying that thereby a prima facie case was made out, and that it
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was incumbent on the other party to rcbut and control it, or else
it wounld be conclusive.” The same explanation of the use of the
phrase ‘“bmden of proof” in the former decisions is given by
Gray, C. J., in the case of Holmes v. Hunt, 122 Mass. 505, 514.
The auditor’s report was, in effect, ma,de prima focte ewdenoe,
and the plaintiffs. having legal evidence on all points necessary to
maintain the issue, would prevail unless that evidence was met by
evidence of at least equal weight from the defendant. The report
was not evidence which conld be explained away or contradicted
like other evidence, nor could the credit to be given to it be
lessened by showing error or wistake in the proceeding before the
auditor, or that he failed to correctly weigh the testimony before
him. Bellows v. Woods, supra. No distinct and separate issue
could be made on the finding of the auditor. Brewer v. Hynd-
man, 18 N. H. 9, 18. The report was evidence, and when intro-
duced was a measure of the plaintiffs’ case, which the defendant,
to prevail, must fill with other evidence. The practical effect of
the instructions being not that the auditor’s report shifted the bur-
den of proof in any techmical or legal sense, but made for the
plaintiffs a prima focle case, conclusive unless met and controlled
by the defendant’s evidence, there is no sufficient reason for dis-
turbing the verdiet. The exceptions are overruled, and there must

be
Judgment on the verdict.

Bmvemaw, J., did not sit: the others concurred.

WHITCOMB v. STRAW.

In an action of tort, the plaintiff may amend his writ before frial by re-
ducing the ad domnum, and, if this is reduced to $100, the action
may be veferred without the consent of the parties.

Casg for slander. Ou the plaintiff’s motion, he was permitted
to amend his writ by reducing the ad demnum to $100, and the
action was veferred. The defendant excepted.

Barnard & Barnard, for the defendant.

Currier and Shirley, for the plaintiff.

ALLeN, J. An amendment increasing the ad dammum in a
writ may be allowed, sometimes even after verdict. Laylor v.

Jones, 42 N. H. 25. The reasons for permitting the reduction of
the ad dammum ave still stronger. The defendant cannot be




