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it,incumbent onwas the other to rebut and control or elseparty
it would be conclusive.” The same of the use of theexplanation

“burden of in the former decisions isphrase proof” given by
J., Hunt, 505,C. in the of v.case Holmes 122 514.Mass.Gray,

effect,was, evidence,The auditor’s in madereport prima facie
and the evidence on all toplaintiffs, having legal points necessary

issue,themaintain would unless that evidence was metprevail by
evidence oEat least from the defendant. Theequal weight report

not evidencewas which could be or contradictedexplained away
evidence,like other nor could the credit to be to it begiven

lessened error or mistake in the before theby showing proceeding
auditor, or hethat failed to the beforecorrectly weigh testimony

Woods,him. Bellows v. No distinct and issuesupra. separate
could be made on the of the auditor. Brewer v.finding Hynd-
man, 9,18 N. H. evidence,18. The was and when intro-report
duced was a measure of case,the defendant,which theplaintiffs’
to must fill with other evidence.prevail, The effect ofpractical
the instructions not that the auditor’sbeing shifted the bur-report
den of in sense,technical or butproof made for theany legal

case,a conclusiveplaintiffs unless metprima and controlledfacie
evidence,the defendant’s there is noby sufficient reason for dis-

the verdict. The overruled,turbing are and there mustexceptions
be

on the verdict.Judgment

Bingham, J., did not sit: the others concurred.

Whitcomb v. Straw.

tort,In an action of tho plaintiff amend his writmay before trial by re-
damnum,the adducing and, if this is reduced to the$100, action

bemay referred without the consent of tho parties.

Case for slander. motion,On the he wasplaintiff’s permitted
to hisamend writ $100,the ad damnum toby reducing and the
action was referred. The defendant excepted.

Barnard,Barnard for the defendant.If

Currier and for theShirley, plaintiff.

Allen, J. An amendment the ad damnum in aincreasing
allowed,writ be sometimes evenmay after verdict. v.Taylor

Jones, 42 N. H. 25. The reasons for the reduction ofpermitting
the ad damnum are still The defendant cannot bestronger.
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He smallersuch an amendment. has a claim to meet.harmed by
tort,declaration is a and the strickenThe single, upon single part

action,be the a future cancannot made of for there beout subject
claim,The could waive a of hisbut one recovery. plaintiff part

for,smaller sum than heat the trial demand a sued and theand
to the that demand ofdefendant cannot object plaintiff’s making

record, and from more. The amountbecoming estopped claiming
$100,to thein reduced case was re-controversy being properly

ferred.
overruled.Exceptions

Smith, J., thedid not sit: others concurred.

Aldrich v. Monroe.

failure to a known and in theadoptThe uniform travellersusage among
of loaded a isteams of themanagement upon steep part highway

negligence.evidence ofcompetent

Case, for from a defective Thedamages highway. plaintiff’s
horses, attached to a down andloaded were thrownheavily wagon,

while down a Thehill theinjured passing steep upon highway.
of or-defendant claimed that the was not in the exerciseplaintiff

care in not his thebeforedinary chaining descendingwagon-wheel
referee,hill. At a trial before the of the custom ofevidence per-

for teams tosons the hill with loadedmany travelling uponyears
excluded,chain their wheels was to defendant’sthe excep-subject

tion.

for the defendant.Carpenter,

Farr,E. for theW. plaintiff.

Allen, J. The timewhether the at the of thequestion plaintiff
care,in thewas exercise of was a ofaccident ordinary question

is,of men of inthe care that of menordinary prudence, general.
Henniker,v. 41 N. in theH. ConductTucker 317. management

teams, of a character so uniform as to become would in­of usage,
conduct thethe of mankind in that withinclude average particular

where the and a from suchlocality usage prevailed, departure
known, would be a want of care.when evidence ofusage, ordinary

thethe knew as to wheelsIf plaintiff prevailing usage, chaining
hill,loaded in the when he met with thea wagon descendingupon

or business in that he was presumedinjury (residing doing vicinity
a failure on his was evidence ofto to theknow), part adopt usage


