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He smallersuch an amendment. has a claim to meet.harmed by
tort,declaration is a and the strickenThe single, upon single part

action,be the a future cancannot made of for there beout subject
claim,The could waive a of hisbut one recovery. plaintiff part

for,smaller sum than heat the trial demand a sued and theand
to the that demand ofdefendant cannot object plaintiff’s making

record, and from more. The amountbecoming estopped claiming
$100,to thein reduced case was re-controversy being properly

ferred.
overruled.Exceptions

Smith, J., thedid not sit: others concurred.

Aldrich v. Monroe.

failure to a known and in theadoptThe uniform travellersusage among
of loaded a isteams of themanagement upon steep part highway

negligence.evidence ofcompetent

Case, for from a defective Thedamages highway. plaintiff’s
horses, attached to a down andloaded were thrownheavily wagon,

while down a Thehill theinjured passing steep upon highway.
of or-defendant claimed that the was not in the exerciseplaintiff

care in not his thebeforedinary chaining descendingwagon-wheel
referee,hill. At a trial before the of the custom ofevidence per-

for teams tosons the hill with loadedmany travelling uponyears
excluded,chain their wheels was to defendant’sthe excep-subject

tion.

for the defendant.Carpenter,

Farr,E. for theW. plaintiff.

Allen, J. The timewhether the at the of thequestion plaintiff
care,in thewas exercise of was a ofaccident ordinary question

is,of men of inthe care that of menordinary prudence, general.
Henniker,v. 41 N. in theH. ConductTucker 317. management

teams, of a character so uniform as to become would in­of usage,
conduct thethe of mankind in that withinclude average particular

where the and a from suchlocality usage prevailed, departure
known, would be a want of care.when evidence ofusage, ordinary

thethe knew as to wheelsIf plaintiff prevailing usage, chaining
hill,loaded in the when he met with thea wagon descendingupon

or business in that he was presumedinjury (residing doing vicinity
a failure on his was evidence ofto to theknow), part adopt usage
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material, to showit was competentThe beingusagenegligence.
that was error.of evidenceit, the exclusion upon pointand

aside.setreportReferee’s

Stanley, J., the others concurred.did not sit:

Trustee.Co.,Ins.Powell,v. N. H. FireandBucklin

the amountwhilenot as trustee the insuredAn insurer is ofchargeable
thedue from former is unliquidated.

Foreign de-court. ThetheFacts foundAttachment. by
trustee, and Juneburnedwere insured thefendant’s buildings by

no15, defendant28,1878. Writ dated 1878. The broughtJuly
loss, he canand time within whichsuit for the of the therecovery

thetookThethe terms of the plaintiffhas expired.by policy
of thetrustee, theof the to questionand elected trydeposition

its andthe The trustee denied liability,trustee’s liability jury.by
courtthis suit. Thethat the not tried inclaimed could bequestion

decided, andso and the The depositionexcepted. policyplaintiff
of the case.make a reservedpart

Weeks,P. for theA. with whom was J. D. plaintiff.Carpenter,

aI. No been or for holdingreason has can begood assigned
hetrustee not for isbecause the amount whichchargeable, merely

toliable to the that isdefendant is say,unliquidated,principal
uncertain, or, words, amountand in because theotherunadjusted

must be settled or some other tribunal.aby jury
1. The examina­has never receivedquestion scrutinizingany

Despatch117,Paid,in this intion state. In Paul v. 10 N. H. and
Co., 205, dam­ne v. 12 N. H. it was held thatBellamyLi­

from are not the trusteetorts attachableages arising by process.
Chase,463,In Foster N. H. v. 37 N.v. 30 and GetchellDudley,

109,H. the same said obiter in tois unliquidated damagesrespect
to the law inand such is assumed without discussion begenerally;

Railroad, 79, Turner, 203,Rand v. H. 45 N. H.40 N. McKean v.
Varrell, 78, the of theand v. N. H.Gove 58 solely upon strength

Whether, therefore,dicta dam­above mentioned. unliquidated
from of contract he held trusteea breach can byages arising proc­

ess, must be in this state.treated as an questionopen
chattels,2. The of the statute money, goods,language (“ any

249,L.,or c. s. broadcredits”—Gf. isrights, 22) certainly enough
Itto as is a remedialcover as well claims.unliquidated liquidated


