June, 1880.] BRADBURY ». HAINES. 123

Turner, supra; Poul v. Pawl, 10 N.H 117; Despateh Line v.
Bellamy Co., 12 N. . 205; Foster v. Dudley, 30 N. H. 465;
Getchell v. Chase, 87 N. 1. 109; Rand v. Railroad, 40 N. H. 79;
Gove v. Varrell, 58 N. H. 78.

Whether the plaintiff could, by a bill of interpleader or other
process, compel an adjudication of the amount if the defendant had
a valid insurance claim against the trustee, and whether the plain-
tiff could be heard as an attaching creditor and party in interest
in such a litigation, are questions not raised in this case. The
plaintiff cannot hold by his attachment what the defendant could
not recover of the trustec. Forist v. Bellows, 59 N. H. 229. The
liability of the trustee to the defendant, being denied, must be de-
termined in some suit the result of which would be binding upon
these three parties. Whether the plaintiff’s attachment could hold
an amount hereafter decided to be due in such a suit is a question
on which we express no opinion. It is settled by authority that
as the case now stands the trustee cannot be charged.

Fzceptions overruled.

Arrex, J., did not sit: the others concurred.

BrAaprURY 2. HAINES.

The vendee may rely upon the representations of the vendor as to any
extrinsic fact affecting the value of the property sold, and if he does
so rely, and the representations are fraudulently made to induce him
to buy, he may maintain an action for the deceit.

A request for instructions to the jury must be applicable to the evidence.

Casm, for deceit in the sale and transfer of notes and a mort-
gage. The defendant, at the house of the plaintiff, in Quincy,
Mass., offered the plaintiff, in payment of the balance due on a
farm and other land sold, three promissory notes, amounting to
$1,700, signed by one Austin, and secured by a mortgage of land
in Lynn, Mass., subject to a prior mortgage of about $1,600. The
evidence tended to show that the defendant represented that the
land in Lyun was worth £5,500, and had upon it a nice, large, two-
story house, and that the land without the house was worth
$1,000.  The plaintiff, relying on the defendant’s statement, and
having no other knowledge of the Liynn property, took an assign-
ment of the notes and mortgage in payment of the balance due
him. Austin was worthless, and it was not known where he was,
and the Lynn property was not worth the amount of the first mort-
gage upon it, and was soon after sold on that mortgage for §1,200.
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The house upon it was a small, story-and-a-half house. The plain-
tiff has never been able to collect anything on the notes or mort-
age.

® The defendant requested the court to instruct the jury that any
statements made by him at the time of the trade, as to the value
of the property he proposed to trade, were not actionable, even if
the statements were known by him to be untrue. The court
declined to give the instructions requested, and the defendant
excepted.

8. B. Puage, for the defendant.
A. P. Corpenter and G F. Putnam, for the plaintiff.

Smrrw, J. The jury were instructed in substance as follows:
An estimate of value is not a representation on which, although
untrue, an action can be maintained, and mere puffing, by placing
exaggerated values on property for the purposes of sale,is not such
a representation. If the statement is that the property sold is
worth a particular sum, known to the person making the represen-
tation to be largely in excess of its value, accompanied by a

* description of the property known to him to be untrue, and tend-
ing to show the property to be worth more than it is, and made
for the purpose ot deceiving the party to whom the representations
are made, and he has no means of knowing the facts, and relies on
the representations, he can recover for the injury sustained by the
the deception. No exceptions were taken to these instructions.

/ The decisions are uniform, that the purchaser may maintain an
action of deceit if the seller fraudulently misrepresents the quality
of the property sold, in particulars of which the purchaser did not
have equal means of knowledge with himself, or, having such
means, is induced to forego further inquiry which he otherwise
would have made. Sievens v. Fuller, 8 N. H. 468; Hanson v.
Edgerly, 29 N. H. 848; Hoitt v. Holcomb, 82 N. H. 185, 208;
Page v. Parker, 48 N. H. 868, 368; Messer v. Smyth, 59 N. H.
41 ; Simar v. Canaday, 58 N. Y. 298, 806; Eilis v. Andrews, 56
N. Y. 83; Small v. dtwood, Younge 461; Harvey v. Young, Yelv.
20 ; Ekins v. Tresham, 1 Lev. 102; Pasley v. Freeman, 3 T. R.
51; Stebbins v. Bddy, 4 Mason 414, 428; Medbury v. Watson, 6
Met. 246, 260 ; Manning v. Albee, 11 Allen 520 ; Mooney v. Miller,
102 Mass. 2175 Brown v. Leach, 107 Mass. 864; Savage v. Stevens,
126 Mass. 207. ,

~  The instructions requested related exclusively to statements as
to the value of the property sold, and would have been correct if
the defendant had made no other representations, for it is deemed
the folly of the purchaser to credit such assertions, value being a
matter of judgment and opinion about which men may differ.
Page v. Parker, 48 N. H. 868, 868; Hemmer v. Cooper, 8 Allen
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834 ; Brown v. Castles, 11 Cush. 348; Gordon v. Parmelee, 2
Allen 212. But the defendant’s representations also embraced an
untruthful description of the propeity, the dwelling-house being
small, and a story and a half in height, and not a nice, large, two-
story house, as represented. As the plaintiff had not equal means
of knowledge, and relied upon these statements and was deceived
by them, he is entitled to recover. ‘
Ezeeptions overruled.

AILEX, J., did not sit: the others concurred.

HouarTON ». OWEN, 4dmr.

Under an agreement entered into in contemplation of erecting a building
to furnish brick at eight dollars per thousand, without limitation as to
the quantity to be furnished, money advanced in payment for brick
expected to be mneeded, but not ordered nor wanted by reason of the
suspension of work on the building, may be recovered back.

APrPEAL, from a commissioner of insolvency, to recover a balance
of $784.40, money paid by the plaintiff to the deceased. Wacts
found by a referec. In the fall of 1871 the plaintiff contemplated
the erection of a hotel at Lebanon. The deceased was a manufac-
turer of brick, and it was the understanding between him and the
plaintiff that he was to furnish the plaintiff with whatever brick
were wanted for that purpose at $8 per M. No definite number
was agreed upon, nor was it then determined whether the building
would be of brick or of wood, though the expectation was that it
would be of brick. October 14, 1871, the plaintiff paid the de-
ceased 8600, and the deceased gave him credit therefor “to be
applied on confract for brick.” December 19, 1871, the plaintiff
paid the deceased $600 more for the same purpose. Under this
agreement the deceased furnished the plaintiff brick to the amount
of $4156.60. In the fall of 1872 the plaintiff suspended work on
the hotel, and notified the deceased to stop the delivery of brick ;
and no more brick weve delivered after that, The plaintiff was
declared a bankrupt between November 10 and November 17,
1872. Neither the deceased mor his administrator was called
upon to furnish more brick after that. At the time of Greeley’s
death, July 26, 1876, there were on hand, as part of his estate,
about 260 M. of brick. When the money was paid by the plaintiff
to the deceased, it was understood by both parties that it was to be
applied in payment for brick delivered and to be delivered by the
deceased to the plaintiff. Prior to his death, and after notice to
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