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834 ; Brown v. Castles, 11 Cush. 348; Gordon v. Parmelee, 2
Allen 212. But the defendant’s representations also embraced an
untruthful description of the propeity, the dwelling-house being
small, and a story and a half in height, and not a nice, large, two-
story house, as represented. As the plaintiff had not equal means
of knowledge, and relied upon these statements and was deceived
by them, he is entitled to recover. ‘
Ezeeptions overruled.

AILEX, J., did not sit: the others concurred.

HouarTON ». OWEN, 4dmr.

Under an agreement entered into in contemplation of erecting a building
to furnish brick at eight dollars per thousand, without limitation as to
the quantity to be furnished, money advanced in payment for brick
expected to be mneeded, but not ordered nor wanted by reason of the
suspension of work on the building, may be recovered back.

APrPEAL, from a commissioner of insolvency, to recover a balance
of $784.40, money paid by the plaintiff to the deceased. Wacts
found by a referec. In the fall of 1871 the plaintiff contemplated
the erection of a hotel at Lebanon. The deceased was a manufac-
turer of brick, and it was the understanding between him and the
plaintiff that he was to furnish the plaintiff with whatever brick
were wanted for that purpose at $8 per M. No definite number
was agreed upon, nor was it then determined whether the building
would be of brick or of wood, though the expectation was that it
would be of brick. October 14, 1871, the plaintiff paid the de-
ceased 8600, and the deceased gave him credit therefor “to be
applied on confract for brick.” December 19, 1871, the plaintiff
paid the deceased $600 more for the same purpose. Under this
agreement the deceased furnished the plaintiff brick to the amount
of $4156.60. In the fall of 1872 the plaintiff suspended work on
the hotel, and notified the deceased to stop the delivery of brick ;
and no more brick weve delivered after that, The plaintiff was
declared a bankrupt between November 10 and November 17,
1872. Neither the deceased mor his administrator was called
upon to furnish more brick after that. At the time of Greeley’s
death, July 26, 1876, there were on hand, as part of his estate,
about 260 M. of brick. When the money was paid by the plaintiff
to the deceased, it was understood by both parties that it was to be
applied in payment for brick delivered and to be delivered by the
deceased to the plaintiff. Prior to his death, and after notice to
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stop delivery of brick, the deceased paid back to the plaintiff’s
agent $300, part of the money paid by the plaintiff to him. The
plaintiff, at and before such payment, called on and requested the
deceased to pay back $600. The deceased suffered no damage
in consequence of not delivering more brick. Whether the plain-
tiff’s claim was included in his schedules in bankruptcy, or whether
the plaintiff’s assignee in bankruptey had knowledge of this claim
or had done anything in relation thereto, did not appear. If on
the foregoing facts the plaintiff is entitled to recover, the referee
finds due him, February 26, 1877, $501.58.

Dole, for the defendant.

The deceased was to furnish the plaintiff whatever brick were
wanted for the purpose of erecting a hotel, at $8 per M. The
money was paid in advance for brick to be delivered under the
contract. Money paid upon an executory contract cannot be re-
covered back so long as the contract remains in force unrescinded
by the party to whom the money has been paid. Stevens v. Lyford,
T N.H. 860. The fact that the deceased paid back $300, when by
law he was under no obligation to pay back anything, does not
make his estate liable to pay the balance now claimed by the
plaintiff.

If the plaintiff’s views are correct, that under all the facts the
money is money in the defendant’s possession which does not be-
long to him, then it is clearly property which under the bankrupt
law passed to the plaintiff’s assignee in bankruptey, and the plain-
tiff cannot recover in his own name until he shows affirmatively
that the assignee has understandingly abandoned the claim ; be-
cause, upon the authority of Streeter v. Sumner, 81 N. H. 542, the
right of action clearly passed to the assignee.

Barnard ¢ Barnard, for the plaintiff.

An action for money had and received may be maintained
whenever the defendant has money belonging to the plaintiff which
in equity and good conscience he ought to refund to him. Weni-
worth v. Gove, 45 N. H. 160 ; Lockwood v. Kelsea, 41 N. H. 185;
Knapp v. Hobbs, 50 N. H. 476.

The agreement having been executed, so far as there was any,
and there being money in the defendant’s possession which does
not belong to him, the plaintiff ought to recover according to the
report of the referee.

CLARK, J. The contract between the plaintiff and the defend-
- ant’s intestate, G., was, that . would furnish the plaintiff what
brick he might want to use in the erection of a hotel he then con-
templated building, at the price of eight dollars per thousand.
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There was no other agreement as to the quantity of brick to be de-
livered. Under this arrangement the plaintiff advanced the sum of
$1,200, both parties at that time supposing that the quantity of
brick wanted by the plaintiff would amount to more than that sum ;
but there was no agreement that G. should furnish, or the plaintiff
receive, brick to that amount. Subsequently the plaintiff sus-
pended work on the building, and notified G. that no more brick
were wanted, and none were delivered afterwards. Brick were
furnished under the contract to the amount of $415.60, and after-
wards, at the plaintiff’s request, G. paid back to the plaintiff’s
agent $300 of the money advanced to him on the brick contract.
This action is to recover the balance of the $1,200, and we see no
reason why it may not be maintained either by the plaintiff or his
assignec in bankruptecy. The contract on the part of the defend-
ant was, to deliver what brick the plaintiff wanted for the price of
eight dollars per thousand ; and on the part of the plaintiff, to pay
eight dollars per thousand for what brick he wanted to use; and
the expectation of the parties that more brick would be wanted
than were actually used did not vary or affect the terms of the.
agreement. There was no breach of the contract by the plaintiff
in not wanting more brick, and the referee finds that G. suffered
no damage in consequence of no more brick being wanted.

As the right of the plaintiff to prosecute the claim depends
upon facts not appearing in the case (Towle v. Rowe, 58 N. H.
894 ; Ramsey v. Fellows, 58 N. H. 607), the question of the effect
of the bankruptey of the plaintiff is vemitted to the trial term.

Case discharged.
STANLEY, J., did not sit: the others concurred.

SMITEH, Fe'r, v. JUDKINS.

A sheriff receiving specific directions as to the attachment of property
is bound to follow thewm, if he can lawfully do so, and it is no excuse
from liability to show merely that he acted in good faith.

Casz, for neglect of the defendant’s deputy to attach property
upon a writ in favor of the plaintiff’s testate, whereby the latter
lost his demand. Facts found by a referee, October 15, 1875,
George S. Smith held a note against A. J. Fellows for $118.41,
dated March 16, 1875, the whole of which was then unpaid. He
procured a writ of attachment against Fellows on that day, in
which the note was specially declared on, and in which the sheriff
was commanded to attach property to the amount of $200. This




