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as to the of brick to be de-nowas other quantityThere agreement
the sumthis the advanced ofplaintifflivered. Under arrangement

time that the of$1,200, at thatboth supposing quantityparties
;to more than that sumthe would amountwantedbrick plaintiffby

furnish, or thethat G. shouldthere nobut was agreement plaintiff
the sus-receive, to that amount.brick Subsequently plaintiff

and notified G. that no more brickon thework building,pended
wanted, none were delivered afterwards. Brick wereandwere

$415.60,the contract to the amount of and after-underfurnished
towards, G. back theat the plaintiff’splaintiff’s request, paid

to him on brickof the advanced the contract.$300 moneyagent
$1,200,to recover the balance of the and we see noThis action is

maintained either the orit not be hisreason plaintiffwhy may by
The contract on the of the defend-in bankruptcy. partassignee

was, deliver what brick the wanted for the ofant to plaintiff price
thousand; and on ofthe the todollars part plaintiff,eight per pay

use;thousand for what he todollars brick wanted andpereight
thatof the more brick would bethe wantedpartiesexpectation

did notused or affect the terms of the-than were actually vary
There was no breach of the contract theby plaintiffagreement.

brick,more and the referee finds thatin not G. sufferedwanting
noin of more brickno wanted.consequencedamage being

of the to theAs the claimplaintiff prosecute dependsright
Rowe,in the case v. N. H.facts not 58(Towleappearingupon

394; Fellows, N. H.v. 58 the of the effect607), questionRamsey
isthe of the remitted to the trial term.of plaintiffbankruptcy

Case discharged.

Stanlby, J., sit: the othersdid not concurred.

Smith, v.Ex'r, Judkins.

as to thereceiving specificA sheriff directions attachment of property
them, so,lawfullyis bound to follow if he can do and it is no excuse

that he in goodfrom to show acted faith.liability merely

Cask, tofor of the defendant’s attachneglect deputy property
testate,a writ in favor of the the latterupon plaintiff’s whereby

15,his demand. found a 1875,lost Facts referee. Octoberby
note A. $113.41,S. Smith held a J. Fellows forGeorge against

¿larch 16, 1875,dated whole of thenthe which was Heunpaid.
a of onwrit attachment Fellows that inprocured against day,

on,which the note declared and in whichwas the sheriffspecially
$200.was commanded to attach to the amount of Thisproperty
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and the note were sent his &writ attorneys (Blairby Burleigh)
Concord,Conner, defendant,to Charles of then a of theJ. deputy

the sheriffwas of Merrimack with a letterwho county, containing
“ Fellows,instructions: over and seethe Pleasefollowing andgo

atif he will settle once allow him to do so the note andby paying
fees. Our client all other Ifwill costs. he can’t oryour pay

this, claim,attach so,won’t do to secure the if can doenough you
return enclosures to us.”and

note, letter,writ,Conner received the and and wentimmediately
to Fellows’s of in andbusiness Suncook stated toplace village,

had,what he and thehim what his instructions businessregarding
attachment,then towere. Fellows owned that was liableproperty

claim,inand sufficient amount to secure Smith’s to theaccording
writ;in the acommand but he was indebted to amountlarger

assets,than his and was ininsolvent fact. Conner learned of this
alsoand became satisfied that Fellows was insolv-property, badly

ent, ifand an attachment of his was made that he wouldproperty
be into creditorsand his would receive aput bankruptcy, only very
small dividend. He to send that to$50Fellows Smith begot day

note,-the which sum Smith received. Conner thenapplied upon
inhad his for a claim in favor ofcollection Fellowspossession

$82, which,one Cofran to the of whenagainst proceedsamounting
collected, Fellows thát Connor on the Smithagreed might apply

claim,note; it,this or of has never been collected.but any part
condition,Because of Fellows’s and the andpecuniary payment

obtained,which Conner he made no attachment of Fel-security
and inlows’s so he acted in faith.property, doing good

notConner did at that time inform Smith or his whatattorneys
he had in the ordone as to Fellows’s condi-premises, pecuniary

November, 1875,tion. On the 16th of Conner wrote Blairday
substance,in& that Fellows had to theBurleigh, arranged pay

oil the abalance due note within few and that he would seedays,
due;it,to and send the amount and theon 11th ofagain, day

1876, he wrote to them that the matter couldFellowsJanuary,
soon, amount,be closed he had for the andveryup security—that

that it was all theBetween date last named andright. January
21, 1876, other creditors of sued himFellows claims amount-upon

$2,000 $3,000,to some or and attached his Aftering property.
this settled creditors,Fellows with his them 30attaching paying

cent, their thereof,of claims in andper respective satisfaction
since that time he has remained worthless. or herThe plaintiff,
testator, nohad of this settlement. Between theknowledge time

Fellows,first called on and the timeConner when the attachments
made, twice,he calledwere him and toendeavoredupon get pay-
of balancement the of the Henote. received no instructions from
or hisSmith other than those hereinbefore stated.attorneys,

facts,the the referee finds the isthatUpon foregoing plaintiff
entitled to recover of the defendant the balance due the note.upon
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for the defendant.I. IV.Blodgett,

Hisin faith.actedthat the goodThe ease finds deputyI.
Bis­therefore, construction.the most liberalacts, to receiveare

Edson,147;142, v. 1 N. H.2 N. H. Gerrishv.sell Huntington,
82, 86.

theinsolvent whendebtor wasIt that theII. also appears
commenced; thethatwas justlysuit deputyoriginalplaintiff’s

be into ifwouldthe debtor bankruptcysatisfied that putbecame
made, thethat that creditorsin eventwas andan attachment

fact,; that, those who at-individendwould receive a triflingonly
“ cent, of claims intheirreceived but <30 respectivetached per

thereof,” not received athesatisfaction whereas plaintiff only
claim thehas a validmuch but still againstlarger percentage,

thedebtor for balance.
has no loss rea-It is sufferedIII. that the byplaintiffapparent

but, has beenacts,of on theson the officer’s contrary, materially
benefited thereby.

thatIt the to show she hadIV*. was incumbent upon plaintiff
actual, the of thesustained reason of neglectdamage byspecial

The theto return writ. factsserve and the reported provedeputy
and, most, be nominal.the should merelyatcontrary, damages

433, Gilmore,Bell, 439; Richards v. 11 N. H.Runlett v. N. H.5
493, 499; White, 389; Bell,Rich v. 16Bank v. N. H.17Grafton

Bartlett, Varnum,294; ; 21v.Mass. v. 10 Mass. 470 WoodsWeld
*449; Strickland,v.165; 2Pick. of PierceSewall Law Sheriffs

; ; v.292 24 Me. 546 Palmer 16v.Story Dyer Gallup,Woodbury,
555; 339; Hathorn,v.Conn. 30 Ill.French v. Snyder, Humphrey

24 Barb. 278.

Adams, for theBurleigh plaintiff.

I. Sheriffs their bound to return executionsand aredeputies
for Run­and writs of to them service.mesne committedprocess

433,Bell, ; Whittemore,v.lett 5 v. 9 N. H. 133.N. H. 438 Howard
entitled,And for such the is as ato make return plaintiffneglect

law, Waite,ofmatter nominal at least. v.to Waterhousedamages
; 382;11 Mass. H.207 v. 8 N. Bank v.Webster Quimby, Grafton

White, 389, 497,392; Gilmore,N. 11 N. H.17 v. 498.H. Richards
returned,In this case the authorities citedthe writ was not and

above apply.
II. The the instructionswas bound to specific givendeputy obey

15, 1875,him in the dated “to attachletter October property
claim,to return enclosures.” Perkins v.secure the andenough

298,Pitman, 305, 306;261;34 N. N. H.H. v. 17Blodgett,Ranlett
123;Ward,Hosmer, 60;Marshall v. 4 Mass. Bond v. 7 Mass.

269; 373;Ward, Lowell,Barnard 3v. 9 v. Greenl.Mass. Green
Bellows,v.Kittredge N. 399.7 H.

VOL. 10lx.



130 v.SMITH JUDKINS. [Grafton,

III. Nor is the defendant’s from instructions anddeparture
failure to his official to be becauseextenuated of theperform duty
debtor’s theand former’s faith ar-in aninsolvency, good making

him,with which the wasrangement by plaintiff greatly damaged.
“His increase,’and in directions tovigilance fidelity pursuing ought

lessen,rather than should the debtor be found embarrassed or insol-
“Edson, 82,vent.” v. 1 N.Gerrish H. 83. It not ais sufficient

excuse for him that he obtained some informationsubsequently
which himled to that a inservice the manner directedsuppose
would be ineffectual thefor interests of the and evenplaintiff,

tohimself an action. He is liable unless he canmight expose
show that he could not have the directions.” Ran-lawfully obeyed

298, 305;lett v. N.17 H. Sher. & R.Blodgett, ss.Neg. (2d ed.)
521, 522. It was the to thehave lien on theplaintiff’s right
debtor’s which an at theattachment time ordered wouldproperty,
have It was ofthe the to and makegiven. duty deputy proceed

directed,the asattachment the debtor’snotwithstanding liability
him,to into had service madebeen andgo bankruptcy upon though
Pitman,he was known to be insolvent in fact. Perkins v. 34 N. H.

261, 264.
IV. The measure of in this case should be the actualdamages

sustained the the officer’sdamages by plaintiff through neglect,
theand that is balance found due the thenote referee.upon by

White, 389;Bank v. N. Gilmore,17 H. v.Richards 11Grafton
493; Emerson,N. H. Sanborn v. 12 N. H. 58.

Clark, settled,J. It is thethe of cases citedupon authority
the thethat bound todefendant’s was followby plaintiff, deputy

the instructions him thegivenspecific by plaintiff’s attorneys.
so,do he isto liable unless he can show that he could notFailing

directions;the and he cannot avoidlawfully obey byliability
that he acted in faith. tomerelyshowing good Having neglected

attach to the amount directed when heproperty might lawfully
attachment,have the the ismade measure of the plaintiff’s damages

the actual sustained reason of the of thedamage by neglect deputy,
Edson,which has been determined 1the referee. v.Gerrishby

; Emerson, 57;N. H. Sanborn v.82 v. 12 N. H. BankGrafton
389;White, Pitman,N. H. Perkins v. 34 N. 261.17 H.

the on theJudgment plaintiff report.for

Smith, J., the others concurred.did not sit:


