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reversal of tbe andnot affected a subsequent judgment,sale is by
note,a or the ofofthe assignment payment money byvoluntary

indebtor to the satisfaction ofexecutionthe plaintiff’s attorney,
debt, cannot, befor reasons whenthe equally good, impeached,

Bunce,have been vacated. Little v.theafterwards judgment may
181;Case,Soe's 8 Coke (London, 1826) Drury'scitingsupra,

418; 2 1138. if the ofCase, Tidd Prac. Even4 id. application
ofthe to the of a his owndefendantthe partmoney by payment

made, remained his hands as abeen but in collectorhad notclaim
action,be in thisAldrich, it could not recovered forArthur R.for

Leaver,v.to the suit. Rexwas not adefendant originalthe party
forcase it would be the2 587. In such a necessary plain­Salk.

or other oftrustee some formto equitabletiff by process,proceed
action.

theJudgment defendant.for
Bingham JJ., not othersSmith, did sit: the concurred.and
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are to bebetween and client notattorneycommunicationsConfidential
but the that of the client andthe isby attorney; privilegerevealed

and be waived.attorney, maythenot of

Assumpsit, evidenceon note. The tended toa promissory
M., of the had a conversation withthat one plaintiffs,show agent

ermont,in toH., V in relation theanone attorney residing plain-
defendants,H. as a the andwas called witnessclaim.tiffs’ by

to M. intestified, conversations with referencewithout objection,
G.,of the note one was thethe who principal uponto bypayment

M., theH. as counsel or foracted for plaintiffs,note. Whether
sidesCounsel both commentednotdid distinctly appear. upon

the the H. in to-to conduct ofin uponjury testifyingargument
M.; theof the court that ifinstructed jurythe statements —and

itor his.for M. for the wasconsulted as counselH. was plaintiffs,
whenrefuse to so con-to to as what he learnedtestifyprivilege

that it to his thatsulted, and was his insist upon privilege;duty
consulted, whatso the inhe was determining weight theyif jury,

the thathis into account factto takemightshould give testimony,
conversations;such and that ifdeclined to tohad nothe testify

counsel, understand that he-or did notnot consulted ashe was
M. said as otherwas, had the to to whathe same anyright testify

defendants,thethesewould have had. To instructionswitness.
defendants,theand motionVerdict for the plaintiffs, byexcepted.

trial.a newfor
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Jordan, forBrew the defendants.Hay, Sf

Ladd,B. F. and S. for theWhidden W plaintiffs.

Smith, J. If H. counsel for thewas at the time ofplaintiffs
M., not, consent,his conversation with he would without their be

to toallowed communications made to him such antestify during
interview. The of not examined to suchprivilege being points
as communicatedare to him while in his ca­engaged professional

is the of the client and not of the 1pacity, privilege attorney.
108; Evid.,Phil. Evid. 1 Greenl. s. 243. It is a rule for the pro­

client,tection theof that he his to his incase counselmay present
the confidence.fullest If the client waive the the attor­privilege,

108;otherwise it never ceases. 1 Phil. Evid.ney testify; 1may
Evid., 243; Frisbie,Greenl. s. Bacon v. 394;­ -see, also,80 Y.N. ­

notes to insame case 30 Am. 631-633. As H. testified with­Rep.
out from the he have theirobjection plaintiffs, might presumed

consent,consent. their he was not to censureTestifying by open
or for so and there was on that account toreproach doing, nothing

his plaintiffsaffect as a witness. It is claimed that thecredibility
M.,did not know that H. had been consulted arid did not learnby

Hie fact until it was cross-examination,drawn out on and therefore
that noH. had for their consent to hisground presuming testify­

This would be so if H. that theknewing. wereplaintiffs ignorant
consulted;of the fact that he had been but if he it,did not know'

inferred,he have from their not thatmight theobjecting, plaintiffs
were he should The instructions on thiswilling branchtestify.
of the ease were for this reasonand the verdict must bewrong,
set aside.

instruct,The to the refusal to and to theexceptions instructions
Barron,in to the of one ofgiven regard defendants,theliability

are overruled. The case in this is similar to v.respect Wagner
Freschl, 495,N. Rider,56 H. and 512,Bank v. 58 N. H. and is

those cases.governed by
New trial granted.

Stanley, J., did not sit: the others concurred.

Ki­ mball v. Holmes.

In for thetrespass injuring if theplaintiff’s horse, award damagesof is
enhanced thebeyond actual material damagessustained because the

was malice,act withaccompanied it will not for that reason be open
to the thatobjection it theexposes defendant to double punishment,
if fullonly iscompensation awarded.


