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sale is not affected by a subsequent reversal of the judgment, and
the voluntary assignment of a note, or the payment of money by
the execution debtor to the plaintiff’s attorney, in satisfaction of
the debt, cannot, for reasons equally good, be impeached, when
afterwards the judgment may have been vacated. Little v. Bunce,
supra, citing Hoe’s Case, 3 Coke (London, 1826) 181; Drury’s
Cose, 4 7d. 418; 2 Tidd Prac. 1188. Even if the application of
the money by the defendant to the payment of a part of his own
claim had not been made, but remained in his hands as a collector
for Arthur R. Aldrich, it could not be recovered in this action, for
the defendant was not a party to the original suit. Rex v. Leaver,
2 Salk. 587. In such a case it would be necessary for the plain-
tiff to proceed by trustee process, or some other equitable form of
action. '
Judgment for the defendant.

BveEAM and SymiTH, JJ., did not sit: the others concurred.

SLEEPER & a. v. ABBOTT & a.

Confidential communications between attorney and client are not to be
revealed by the attorney; but the privilege is that of the client and
not of the attorney, and may be waived.

ASSUMPSIT, on a promissory note. The evidence tended to
show that one M., agent of the plaintiffs, had a conversation with
one H., an attorney residing in Vermont, in relation to the plain-
tiffs’ claim. H. was called as a witness by the defendants, and
testified, without objection, to conversations with M. in reference
to the payment of the note by one G, who was principal upon the
note. Whether H. acted as counsel for M., or for the plaintiffs,
did not distinctly appéar. Counsel upon both sides commented
in argument to the jury upon the conduct of H. in testifying to
the statements of M.;—and the court instructed the jury that if
H. was consulted as counsel for M. or for the plaintiffs, it was his.
privilege to refuse to testify as to what he learned when so con-
sulted, and that it was his duty to insist upon his privilege; that
if he was so consulted, the jury, in determining what weight they
should give to his testimony, might take into account the fact that
he had not declined to testify to such conversations; and that if
he was not consulted as counsel, or did not understand that he
was, he had the same right to testify to what M. said as any other
witness. would have had. To these instructions the defendants.
excepted. Verdict for the plaintiffs, and motion by the defendants.
for a new trial.
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Lay, Drew & Jordan, for the defendants.
B. F. Whidden and W. 8. Ladd, for the plaintiffs.

SwmrrH, J. If H. was counsel for the plaintiffs at the time of
his conversation with M., he would not, without their consent, be
allowed to testify to communications made to him during such an
interview. The privilege of not being examined to such points
as are communicated to him while engaged in his professional ca-
pacity, is the privilege of the client and not of the attorney. 1
Phil. Evid. 108; 1 Greenl. Iivid., s. 243. It is a rule for the pro-
tection of the client, that he may present his case to his counsel in
the fullest confidence. If the client waive the privilege, the attor-
ney may testify ; otherwise it never ceases. 1 Phil. Tuvid. 108; 1
Greenl. Evid., s. 248 ; Bacon v. Brisbie, 80 N. Y. 894 ;—sgee, also,
notes to same case in 36 Am. Rep. 681-683. As H. testified with-
out objection from the plaintiffs, he might have presumed their
consent. Testifying by their consent, he was not open to censure
or reproach for so doing, and there was nothing on that account to
affect his credibility as a witness. It is claimed that the plaintiffs
did not know that 1. had been consulted by M., and did not learn
the fact until it was drawn out on cross-examination, and therefore
that H. had no ground for presuming their consent to his testify-
ing. This would be so if H. knew that the plaintiffs were ignorant
of the fact that he had been consulted ; but if he did not know it,
he might have inferred, from their not objecting, that the plaintiffs
were willing he should testify. The instructions on this branch
of the case were wrong, and for this reason the verdict must be
set aside.

The exceptions to the refusal to instruct, and to the instructions
given in regard to the liability of Barrom, one of the defendants,
are overruled. The case in this vespect is similar to Wagner v.
Fresehi, 56 N. H. 495, and Bank v. Rider, 58 N. H. 512, and is
governed by those cases.

New trial granted.

SrAaNrLry, J., did not sit: the others concurred.

KimpArnL ». HorMes.

In frespass for injuring the plaintiff’s horse, if the award of damages is
enbanced beyond the actual material damages sustained because the
act was accompanied with malice, it will not for that reason be open
to the objection that it exposes the defendant to double punishment,
if only full compensation is awarded.




