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incidents of aa life became to tbe lifeestate subject legalbeing
estate, that it be taken on execution.one of which is Johnsonmay

298; 462;H. v. 15 N. H.15 N. Varney,v. Cushing, Upham Clapp
Cloon,200; ;v. 125 Mass. 263126 Mass.v. Ingraham, Sparhawk

Robinson, Ves., Jr.,v. 18 429. The beenBrandon levy having
thesuch mode of division as nature of themade property“by ” L., 137,c.admit s.would (Gr. 8),

are entitled to a decree.The plaintiffs

Clark, J., sit: the concurred.did not others

Pickering v. DeRochemont.

v. Same.Nutter

suit,in the admissible asAn auditor’s made is evidence-report, original
on a trial of the same action on review.

ward,account, a to his formerby guardianStatements of furnished
to be and liabil-any greatera certain amount dueadmitting denying

thehyare on the of a new promise guardianadmissibleity, question
newdue,to the amount thus admitted to he but not of a promisepay

ato sum.pay larger
aInterest is recoverable from as for the detention ofguardian damages

ward,due the and which the withholds.money guardian

Assumpsit, Pleas,for had theand received.money general
I,andissue the statute of limitations. that theReplications:

II,cause of action accrued within six a new withinpromiseyears;
tried, review, referee,six The actions were on before ayears.

who, to admitted in evidence the of thesubject reportexception,
made inauditor the suits.original

The evidence of a was contained innew state-only promise
ments of account furnished the defendant to the plaintiffs,by

a balance due them. had toThe theshowing objectedplaintiffs
furnished,accounts desired and claimed bal-aexplanation, larger

admitted;ance than the defendant and the defendant thatreplied
errors,he was to correct and would the whatready pay plaintiffs

due,theirwas but he denied more than was shown theowing by
statements. The defendant that the statements were notobjected
evidence of a new promise.

The referee allowed the interest on the amount foundplaintiffs
cent,due at five until the became of and at theper plaintiffs age,
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cent, thewas no evidence thatafterwards. Thereof sixrate per
it.interest, Or that he receivedtodefendant agreed pay

Hatch,Batchelder, and A. R. for thewhom were Rollinswith
defendant.

statute author­not admissible. ThewasThe auditor’s report
law, andof the commonis inits use as derogationevidenceizing

68, 73;Abbott, N.v. 43 H.be Wendellconstrued strictly.should
377; Reab, 4 Mass. 473. Thev.Melodyv. 46 Me.Dwelly Dwelly,

where theintended what it saidhaveis tolegislature presumed
247;16 N. H.Rolfe,v.Baileyare andwords unequivocal.plain

Adams,63; N.47, v. 35N. H.R. WoodR. v. 17Concord Greely,
“ statute, refer totrial,” used in theasH. 36. The words such

a new action.A review issuit.in thethe trial originalby jury
Brewster,42; N. H. 126.Hilliard, v. 58H. Pagev. N.58Camp

if notried asthe review shall be judg­thatstatuteThe provision,
.therein, ifmade to thecannot be applyhad been renderedment

evidence.asis admittedauditor’s report
evidence ofinadmissible aswereof the accountThe statements

offers ofwere compro­merely unacceptednew Theya promise.
if the state­anda nakedif was promise;Themise. any,promise,

new toevidence, evidence of a promisewerewere onlyments they
to beamount claimedstated, not of the wholeandthe amount

Batchelder,361;Gilmore, v.H. Batchelder33 N.v.due. Badger
23; Chase, N. H. 225.58v.N. H. Weare48

interest, nothereto being spe-were not entitledThe plaintiffs'
interest.tocific payagreement

Brink, theforand plaintiffs.Smith

return ofthat theStanley, statuteJ. The provides “upon
at the election oftrial be hadan auditor athe of jury mayreport

in evidencethe shall beon such trialand report giveneither party,
Stats., 212,c. s.Gen.eitherto party.”besubject impeached by

is not evidencethat the forcontends reportThe defendant8.
review; that thetrial of the action on phraseon theeither party ”“ of thetrial elected on the returnrelates tó thetrialon such
review, isthethe ofthe statute provisionIn rightgivingreport.

had been renderedbe tried as if nothe action shall judgmentthat
215, all trials on reviewStats., this toc. s. and9); applies(Gen.

onwrit, the action is forwardor where broughtcommenced by
of review isthe action regardedis immaterial whethermotion. It

not; had beenbe tried as if noor it is toa new action judgmentas
of thearendered, had been trial andas if there a disagreement

inaside, it conceded thatset and ishad beenor the verdictjury,
sentthe case has beenevidence. Whenthe issuch cases report

returned, is, the stat-itthe has been byandto an auditor report
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the ifon the trial beforebe usedute, juryevidence which may ”“ trial refersThe on suchsuch trial.elect phraseeither party
to after the returnthe are entitledtrial whichto the partiesjury

Pollard v.the trial review.this includesthe and uponof report,
Beattie,435; 36 N. H. 455. Anv.Verbeck,16 N. H. Stalbird

taken tomuch likeas evidence stands depositionsauditor’s report
action, and the uniformofon the first trial an practisebe used

theof the same issue betweenon all trialsto use themhas been
referees, orbefore the orthe trial iswhether jury,same parties,

used on thenot taken to beThe fact that wereon review. they
offered has never beentrial on which were regardedtheyparticular

to theira valid admissibility.objection
auditor, both have anbefore the oppor-In the partieshearing

a,ndwitnesses, to beto cross-examine theto be present,tunity
then, notshouldtheir counsel.themselves andheard Why,by

onbetween the sameon trialthe be evidence partiesanyreport
to the ex-the beissue? shouldthe same parties subjectedWhy

auditor? Nosecond trial before a new satisfactoryof apense
can bereason assigned.

Brewster, 126, theH. is not in58 N. Therev. point.Page
ofto construe the thecourt were called parties,upon agreement

the understood and intendedthe was whatand partiesquestion
it.by

wereof the accounts furnished the defendantThe statements by
tonew tendedon the of aquestion promise. Theycompetent

due,defendant admitted that there wasthat the somethingprove
Latham, 30;he to Brown v. 58 N. H.which was willing pay.

Leavitt,v. 59 N. H. 245.Dodge
The referee that there was no material evidence to sup-reports

a new aside from that furnished the defendant’sport promise by
case,statements. This are notwritten the thebeing plaintiffs

entitled to for sum the admit-than defendantany greaterjudgment
ted to be due and a to To these sumsexpressed willingness pay.
there should be added interest at the rate the ref-computed by

179;Rowe, 444;West,v. 1 N. H.eree. Peirce v. 8 N. H.Gordon
N.Knowlton v. 17 H. 458.Bradley,

Case discharged.

Clauk, J., did not sit: the others concurred.


