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Noyes.v.Pollard

The inassignee rightof a inbankruptcy to redeemequity homestead
apremises wife,from executedmortgage, by the debtor and his re-

homesteadleasing rights, holds the premises to thesubject wife’s
homestead as wellrights as to the andmortgage, granteeif the of such

assignmentor takes anassignee ofpays the mortgage, the wife is
a homesteadentitled to without contribution, she first re-having

deemed.

for aPetition homestead. The in of theassignee bankruptcy
husband sold to the defendant inplaintiff’s the toright equity

redeem homesteadthe from apremises themortgage signed by
wife,hisand andbankrupt homestead Subse-releasing rights.

defendantthe thequently obtainedbought mortgage, judgment
it, theand took premises a writupon of Theupon possession.

defendant claims contribution from the thein ofplaintiff payment
the as a condition of her title to amortgage homestead.

for theSticlcney, plaintiff.

Fernald, for the defendant.WigginSf

Allen, J. The exists in favorhomestead of the wiferight
in interest of his L.,the indebtor homestead real estateany (G.

138,c. ands. the to redeemin the homestead from1), equityright
a isthe wife such an interest. Norris v.mortgage signed by
Moulton, 392; Dow,v.34 N. H. 21.Fellows 58 N. H. The assign­
ment the husband in did not theaffect wife’sby bankruptcy right.

S.,Rev. St. s.U. 5045. The statute thegives right against the”“ creditors, husband,of theand heirs and makes itgrantees,
to other that the wife’sparamount every right except given by

deed. The had her to theplaintiff right, subject mortgage only.
redeem,The haddefendant his to to theright subject mortgage

and homestead of theA sale the husband wouldright. equity by
not have transferred the homestead in thatplaintiff’s right equity.

in anwas of the husband’sassignment bankruptcy assignment
thanand carried no more the husband could have trans­right only,

ferred a sale. Neither inthe nor his(Its by assignee bankruptcy,
defendant,the wife’stook the homestead Itgrantee, existedright.

in the of theat time of the husband’s bank­equity redemption
and was left untouched the and sale to thebyruptcy, assignment

defendant. theIf of had not exceeded in valueredemptionequity
dollars,the sum of five hundred the value of the homestead right,

execution,it have beencould'not sold on nor would the defendant
Kenniston,have taken his deed. Tucker v. 47 N. H.anything by

the267. As defendant’s the had theequity,against plaintiff prior
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from the mort-redeemthe Sheand superior mightright equity.
inter-homesteadit to herwouldand uphold protectgage, equity

thethedefendant redeem plaintiffest. The might repayingby
thethe homestead fromamount she had liberatingpaid, thereby

incumbrance, the estate.the remainder ofand to himselfsecuring
takendefendant, redeemed orThe virtue of his havingright,by
to thethe hisan of and subjectright beingassignment mortgage,

him,redeem from andhomestead she equityright,plaintiff’s may
to herwill the in her hands protect interveningmortgageuphold

her, aThe has what the lawhomestead estate. gaveplaintiff
ofdollars in thehomestead of the value of five hundred equity

heThe has whatdefendant purchased,redemption. precisely
of theof the in excessthat ofpart redemptionnamely, equity

heifhomestead After she has redeemed the mortgage,right.
she hasthe benefit of he must her whatwould his payenjoy right

the wholehim to redeem the ho will then holdandpaid mortgage,
theestate homestead.excepting

the estates ofThe rule that enforces contribution whengeneral
of themtwo are to the onesame whichpersons subject mortgage,

both,of arefor the benefit does not when thepays equitiesapply
not The a the incum­who ofequal. mortgagor, portionconveys

cannotbered and theafterwards redeemspremises, mortgage,
underclaim contribution from the for he waspurchaser, primarily

to the aNor canobligation subsequent purchaserpay mortgage.
contribution, ofcall on a one for he has thefor rightsprior only

Robbins,tbe Kilborn Allen 466. Thev. assigneemortgagor. 8
husband, defendant,of the took thethe and hisplaintiff’s grantee,
redeem,in to to the homestead right.right equity subject plaintiff’s

HerThe of the and defendant were notequities plaintiff equal.
defendant’s, thewas to the and he satisfiedright superior having

entitled, fromshe was after themortgage, redeeming mortgage
him, to a withouthomestead contribution.

settled,It is that a widow dower in anunquestionably claiming
of her ratablemust in contributeequity redemption pro­equity

heir,theof- amount an or holder of the toportion paid by equity
released,redeem a in which dower has been before shemortgage

can Perine,be let in to her dower Swaine v. 5 Johns. Ch.right.
482; Crehore, ;; Martin,5Gibsonv. 146 v. 6 N.Pick. Cass H. 25

38;Cossit, Stevens,Rossiter v. N.15 H. v. 29ux.Hastings &
564; 384; Morrison,N. Wallace,H. v. H.Woods 30 N. Norris v.

45 N. H. 490. herto the rule the widowandExceptions giving
dower are,without contribution where the estate is redeemed by

estate,the administrator with of the or isassets a bond given by
debts,the heirs or tocreditors the or where the holder of thepay

is toliable the wholeequity redeeming mortgageprimarily pay
290; Ballard,debt. Hitchcock v. 6 John. Bolton v.Harrington,

227; Parker, Jones,13 564;Mass. Barker v. v.Mass. Hildreth17
; 73; Bowers,13 Leavitt,Mass. 525 Robinsonv. v.N. H. Bullard7
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;500, Morrison, 490,N. H. 502 Norris v.10 45 N. H. 498. The
rule contribution is made to the ofrequiring depend upon equality

of thethe and when the notare noequities parties; equities equal,
is•contribution required.

Morrison,In Norris v. it was said that on the ofquestions
contribution,from a and of the ofredeeming mortgage assignment

the homestead should be the sameright governed by principles
thewhich of dower. In that case the home-govern assignment

interest;stead and dower were as one andrights coupled together
it to have been taken for counsel,theappears granted by plaintiff’s

if the dower,that circumstances contribution in the case ofrequired
also did in the same in the case of homestead. The dis-they way

tinction between the two was not discussed.
The of the owner of a homestead and of the holder of therights

of are not nor the same inequal,■equity redemption upon footing
dower,In the of when the rule con-•equity. assignment requiring

tribution the of the dowress and of the holder ofapplies, equities
the of are However small the ofequal.equity redemption equity

value, third,be in the dowress can take oneredemption may only
thirds,and the holder of the to redeem takes two andright always

neither can shut out the other. The two exist inrights together
time, other,one the and their relative value ispresumes always

homestead,the same. In the case of a the isright paramount to^all claims that of the is,and his Itexcept mortgagee assignees.
.as other creditors and of the an abso-against assignees mortgagor,
lute to a homestead the fullqf value of five hundred'dollarsright
before of cantheirs attach. Their in estaterightany rights any
in which a homestead exists are to the homesteadpostponed right,

it,and are excluded when the estate does not exceedentirely by
in value the sum of five hundred Kenniston,dollars. Tucker v. 47
N. H. The homestead is267. in to the\right superior equity

of one under the or his in bank-'right holding mortgagor assignee
Dow,v. N.Fellows 58 H. 21. The theruptcy. plaintiff having

entitled,is on the to holdsuperior theequity redeeming mortgage,
whole estate until the defendant shall her the amount ofrepay
the she will bewhen entitled to have a homesteadmortgage,

without contribution.assigned
Case discharged.

Clark, J., did not sit: the others concurred.


