
December, 393WENTWORTH v. PHILPOT.3880.]

of an otherwise ita contract application estoppel;theprevents
she cannot make a contract because ofcould be said that though

to make one fraud or mis­when sheher attempts byincapacity,
;m,is in some conferredability by estoppellegal wayrepresentation,

herself,is, to make for but isshe is not a contractthat qualified
Coleman,vtries to make. Keenon one that sheliable unsuccessfully
Burley161,299; Daniels, 169;2Lowellv.9 Penn. St. Gray3­

Russell, H. 184. In cases of torts she be10 N. may estoppedv.
true;representations but in such casesher are herto thatdeny

orto bind herself contract is not denied qual­bylegal incapacity
ified, 488,a of Est.is not material as defence.and ground Big.

Fairhurst, Ex.; Loan Associationv. 9 422.490 LiverpoolAdelphi
of bill or note isthe a the maker of a estop­Although acceptor

indorser,the drawer and or is an infant orto that payee,ped say
woman, not follow that the or thea married it does infant married

Thewoidd to their makerwoman be estopped plead incapacity.
warrants that the has andof a notenegotiable payee authority

indorsement;title theto transfer the and ifcapacity by payee
woman, he theto be a married makes same ashappens warranty

to her but her to make contract is nota hisdisabilitycapacity;
Therefore,to make the in an action on thedisability warranty.

note, boundwhile he would be his of her toby warranty capacity
indorsement, bound,she would notmake the be because at com­

shemon law is not a to the contract. Sto. Prom.competent party
Notes, 87; 64; 130;s. Bills v. 46 N. H.George Cutting,Byles

Dale, 293; Croker,2 B. & C. 4v. v. 187.Drayton Taylor Esp.

on the verdict.Judgment

Clark, J., did not sit: the others concurred.

Philpot.v.Wentworth

land, first,grantor conveyanceIf a two of in his of the reservespiecesof
to a well it,himself the to draw from situated on thisright water

his of the secondright, though him inenjoyed by occupation piece,
does not his of thatpass by conveyance piece.subsequent

deed,land is an easement of convenience inconvoyed byWhen merely
other land does not pass by implication.

Case, for the to take water from arightobstructing plaintiff’s
land,on the thewell defendant’s which claims isright plaintiff

to the him. Facts found theappurtenant premises occupied by by
Dore,court. In 1864 one the owner of the land now ownedbeing
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the one lot,undivided third of theby plaintiff, purchased Philpot
in which the well is located. In 1868 he his interest inconveyed
the lot to the Somersworth then thePhilpot ownerSavings-Bank,

thirds, deed,of the other two a which contained thisby quitclaim
“: is thatIt said Dore shall have thestipulation agreed privilege

fromof water the well on said and entergetting premises, may
the same in the usual or other convenientupon way provided by

said bank or its Afterwards the bank theassigns.” conveyed
lot deedwhole a without reservation to oneby quitclaim Burleigh,

it towho the defendant a deedsubsequently conveyed by warranty
“this clause: to all the and reserva-containing Subject exceptions

tions which have been made saidmay upon granted premises by
the former owners thereof in their several and to allconveyances,

Dore andwhich Andrew his heirs and otherand allrights assigns
have to the use of the inwater the well on saidmay prem-persons

death,ises, thereto.”and a of After Dore’s his widowright way
to use the well as beforecontinued without untilobjection, May,

1876, when she sold the Wentworth lot to the He thenplaintiff.
and used the well ontook the lot until aboutpossession, Philpot

10, 1879, thewhen defendant locked the andSeptember pump,
ever since him from water from thehas well.prevented taking

facts the action can ismaintained,If these beupon judgment
15;$rendered for the for otherwise for the defend-to be plaintiff

ant.

Wheeler, for the plaintiff.

for the defendant.Burleigh,Wells §•

Foster, water, Dore,the ofJ. If reservedright drawing by
an in it has not towas easement been thegross, conveyed plaintiff.

to, of,not reserved as and theIt was orappurtenant part parcel
lot, nor is there evidenceDore that it is essential to its bene­any

Rudd, 558;Garrison v. v.ficial 19 Ill.enjoyment. Ackroyd
Smith, 164,B.10 C. 187.

claimed theIf the couldright by plaintiff by implicationpass
an easement of like a of onas necessity, way necessity (a point

no the found.which we fact of is notexpress opinion), necessity
claimed be convenient and for theThe usefulright might plaintiff,

of to thebut an easement convenience was notmerely conveyed
306, 310;Dana,Evans v. 7 R. I. Grubbby implication.plaintiff

223.4Guilford,v. Watts
theJudgment defendant.for

J., not sit: theClark, did others concurred.


