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tend to discourage industry and enterprise, prevent competition,
and cxpose the public to the evils of monopolies (Alger v.
Thacher, 19 Pick. 51); for which reasons they are construed
strictly.  The intention of the parties, as gathered from the
written instrument, seems to have been that the defendants should
no longer carry on the express business on their own account over
the plaintiffs’ route, or over other roads to competing points on
their line. Tt excludes them f{rom interest or profit in the busi-
ness, but there is no stipulation excluding them from personal
employment in it in the service of another; and hence we think
that entering the service of another as omploy(’* merely is not
engaging in or carrying on the business of expressmen within the
meaning of the agreement. Harkinson’s Appeal, 78 Penn. St. 196

—8. €., 21 Am. Rep. 9; Turner v. Evans, 2 De G. M. & G. 740 ;
Rawlinson v. Clarke, 14 Mees. & W. 187, 191; High Inj., s. 748;
Clork v. Watkins, 9 Jur. (N. S.) 142; Allen . Ty wylor, 39 L. J
Ch. 627 ;—see, also, note to Callohan v. Donnolly, 13 Am. Rep.
175.  Meserve did nob boecome entitled to a sharo of the profits, "
nor did he render himself liable to pay any part of the losses of
the Brackett Express Company, nor did he become responsible as
a carrier for the loss of property. It does mnot appear that he was
anything more than the merest servant of Brackett, or that any
damage was sustained by the plaintiffs by reason of his engaging
in Brackett’s service. He did not become an expressman or com-
mon carrier, but the servant of one ; and we do not think he can be
said to have done any express business, within the meaning of the
contract, from or to a competing point on the plaintiffs’ line of
business.

Judgment for the defendants.

CLARK, J., did not sit: the others concurred.

U
STAaTH v. NOWELL & a.

In misdemeanors all participants are principals, and may be indicted
therefor either separately or jointly.

InprormuNt, for an assault of an aggravated nature, containing
two counts. The first alleged that the assault was committed by
the defendant E. Ii. N., and the second, that the other defendants,
E.S. N.and J. A. W, “were present, aiding, abetting, and assist-
ing ” him in the assault.

The defendants moved to quash for misjoinder, and also that E.
S. N. and J. A. W. be discharged, because no offence was charged
against them ; but the presiding justice denied the motions. The
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. state asked leave to amend, and charge all the defendants as prin-
cipals, which was granted, subject to exception. The jury re-
turned a verdict of guilty as to each of the defendants. Motion to
seb aside the verdict, and also in arrest of judgment.

Tappan, Attorney-General, for the state.
Copeland ¢ Hdgerly, for the defendants.

BropGETT, J. The offence charged in the indictment is a mis-
demeanor (G. L., ¢. 282, ss. 20, 21; 4b., c. 262, s. 10; State v.
Felch, 58 N. H. 2), and in misdemeanors there are no accessories,
but all concerned are principals ; and the distinction between prin-
cipals of the first and second degree is unknown. 1 Bish. Cr. L.
(2d ed.), ss. 463, 488; 1 -Ch. Cr. L. (6th Am. ed.) 261; 1 Axch.
Cr. Prac. & Pl. (6th ed.) 11.

If, then, as they contend, E. S. N. and J. A. W. are charged as
accessories merely, their motion for discharge should have been
" granted. But such is not the fact; for the indictment alleges not
only that they aided, abetted, and assisted in the commission of
the assault, but also that they were present atits commission.
The effect of these allegations 1s to charge therm as principals, for
absence is indispensably necessary to' constitute one an accessory,
and in misdemeanors all participants are principals. Being prin-
cipals, these two defendants properly might have been directly .
charged as such in the indictment, and thus have freed it from
useless circumlocution and surplusage; but it is not for them to
complain that they are charged as aiders and abettors rather than
as principals, since in either case there is no difference in the
offence or its punishment (G. L., ¢. 284, s. 1), and no evidence
could have been admitted at the trial, or conviction had, by reason
of the superfluous allegation of aiding, abetting, and assisting, which
would not have been competentif that allegation had been omitted.

Nor can they complain because leave to amend was granted, for,
although it was unnecessary, it neither added to mor subtracted
from the offence, and so, at most, was formal simply, and not sub-
ject to exception.

The motion to quash for misjoinder was properly denied also.
Indeed, it is quite elementary, that if several are engaged in the
commission of the same offence, they may be joined in the same
indictment, or each may be separately indicted.

The motion to set aside the verdict, and also that in arrest of
judgment,

Must be denied.

CLARK, J., did not sit: the others concurred.




