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includes the right to sell the medicines so compounded. What
the pharmacist himself may do, he may do by his servant or agent.
But the statute nowhere conlers the right upon the pharmacist to
sell spirituous liquor before it is compounded with medicine, or to
be compounded with medicine by the purchasers or others not his
servants. The right to sell such liquors for the purpose of being
compounded with medicines is not to be inferred from the right to
keep them for the purpose of being so compounded. When the
materials are delivered uncompounded, the vendor has no longer
any control over them, the purchaser is under no legal obligation
to mix the materials, and opportunities for defeating the object of
the statute—the suppression of the sale of intoxicating liquors—
are thereby increased.

Whether this is a case which the attorney-general ought to
allow to go to judgment, is a question for him to consider.

Exceptions overruled.

FosrtEeRr, J., did not sit: the others concurred.

BACHELER & @ v. NEw HAMPTON.

The reference of a petition for a highway to the commissioners without
objection after an appearance, is a waiver of all objections to the form
of the petition and to the preliminary proccedings.

Section 14 of ¢. 67, Gen. Laws, does not require a bighway laid out un-
der that section to be laid subject to gates and bars.

In the laying out of a bighway it is not necessary that the termini should
be described in the exact language of the petition; it is sufficient if
the laying out conforms substantially to the prayer of the petition.

Prrrrion for a highway. The petition represented «that for
the accommodation of A. W. Bacheler there is occasion for a pri-
vate highway in the town of New Ilampton, beginning at the
bound on the westerly side of the road leading to the house known
as the John Hanaford house, southerly and westerly crossing Dick-
erman’s brook at a point thirty feet south of the old glove-mill
bridge, westerly to bounds opposite the westerly side of the road
owned by the petitioners * * *>  A{the March term, 1880,
the defendant appeared, and the petition was referred to the county
commissioners without objection. After a hearing, the commis-
sioners reported that they had laid out a highway * beginning at a
bound in the centre of the highway leading from Main street in
New Hampton village, at the forks of the road leading to the
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John Hanaford house, across Dickerman’s brook, so-called, run-
ning (courses and distances) to end of highway as laid out this
day * * * The original petition to the selectmen did not
represent that the highway prayed for was required for the accom-
modation of any designated individual. Before making their peti-
tion to the selectmen, the petitioners placed a stone at a point
intended for one terminus, and two stones at a point intended for
the other, and these were pointed out at the hearing before the
commissioners as the termini intended and described in the peti-
tion. The petitioners moved for judgment on the report. The
defendants objected, (1) because of the uncertainty of the terming
of the road prayed for; (2) because of the intermediate bound
stated in the petition; (8) because the petition to the selectmen
omitted to state for whose accommodation the road prayed for was
to be laid; (4) because the petition did not request that the high-
way be laid out subject to gates or bars, and it was not so laid out;
(5) because the termini named in the report of the commissioners
vary from those described in the petition. The court ordered. judg-
ment on the report, and the defendants excepted. -

Wilson and Jewell, for the defendants.
Whipple, for the petitioners.

CLARK, J. The first three objections, and the first clause of the
fourth, relating to the form of the petition and to the preliminary
proceedings, were waived by the reference of the petition to the
commissioners without objection after appearance by the defend-
ants. Hardy v. Keene, 54 N. H. 449; Steele’s Petition, 44 N. H.
2205 State v. Richmond, 26 N. H. 282, 242. As a ‘general rule,
objections should be made at the first opportunity, to avoid un-
necessary expense and delay. A party cannot fairly avail himself
of an objection held in reserve, which seasonably urged would have
avoided the useless expense of an unsuccessful attempt to sustain
his case on other grounds; and ordinarily objections not insisted
on at the earliest time when they can be presented are regarded as
waived. ‘

It was not necessary, as matter of law, that the selectmen should
lay out the highway subject to gates or bars across it. They were
not required to lay it subject to gates unless they deemed it proper
and expedient. Laws 1848, ¢. 742, s. 1; Laws 1850, c. 957, s. 1;
C. 8, ¢ 52, ss. 12, 13 ; Gen. Laws, c. 67, s. 14.

The first and fifth objections are not well founded in fact. There
is no apparent uncertainty in the petition as to the termini of the
highway prayed for. It appears that the bounds described in the
petition were set up before the original petition to the selectmen
was drawn; and that they were pointed out at the hearing before
the commissioners as the termini intended and described in the
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petition. Nor does it appear that the termini of the highway as-
laid vary from those named in the petition. It is not necessary
that they should be described in the language of the petition; it is
sufficient if they are substantially the same in fact. .Proctor v.
Andover, 42 N. H. 848, 854 ; Stevens v. Goffstown, 21 N. 1. 454 ;
Smith v. Conway, 17 N. . 586.

Kxceptions overruled.

FosTER, J., did not sit: the others concurred.

Couxnty ». CLARK.

The allowance of the aceounts of the clerk by the presiding justice of
the court is in the nature of a judgment, and conclusive as to the mat-
ters determined. .

If the seftlement is erroneous, it may be reopened and corrected by sim-
ple motion to the court and notice.

Assumpsir, to recover money alleged to have been received by
the defendant, as clerk of court, in excess of the legal fees. The
cause was committed to a referce; and it appearing that the sums
claimed were items contained in the accounts of the defendant as
clerk, which had been examined and allowed by the presiding jus-
tice at each term of court during the defendant’s term of office, the
referee ruled that no fraud being alleged, the accounts could not be
reopened in this suit.

W hipple and Rogers, for the plaintiff.

Hutchinson and Barnard ¢ Barnard, for the defendant. The
judicial settlement is a judgment and a bar to this action. Gen.
St., ¢ 198, ss. 4, 5, 10; ¢ 24, s. 4; ¢ 25, ss. 8, 6, T; Freem.
Judg., s. 6581; Bla v. Smith, 5 Gray 121, 186 ; Merrill v. Sher-
burne, 1 N. H. 199, 204 ; Sanborn v. Fellows, 22 N. H. 478 ; Gove
v. pping, 41 N. H. 539; Bolles v. Bowen, 46 N. IL. 124 ; Hamp-
stead v. Plaistow, 49 N. H. 84, 99, 100; Salisbury v. County, 59
N. H. 359.

CLARK, J. The examination of the accounts of the defendant
as clerk of the court, by the presiding justice, was the performance
of a duty imposed by statute, and the order of approval was a de-
termination of the claims considered and allowed, in the nature of
a judgment, and is a bar to this action. The statute requiring an
adjustment of the defendant’s account by the court does not give
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