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against the plaintiff, and she might enter to foreclose. The plain-
tiff is not entitled to an absolute conveyance on the facts stated in
the bill, but the allegations of the bill containing ground for equi-
table relief, it can be made good against demurrer by some simple
amendments containing an offer to redeem the original Chase mort-
gage if anything be due upon it, and prayers for decrees of redemp-
tion, foreclosure of her own mortgage, and annulment of fraudulent

conveyances.
- Case discharged.

Fosrter, J., did not sit: the others concurred.

HALL & a. v. BRACKETT & a.

An assignee of an insolvent savings-bank may maintain an action in his
own: name as such assignee upon the bond of the treasurer.

A person is not disqualified from aching as attorney for the assignee of
an insolvent savings-bank, in a suit upon the treasurer’s bond, by rea-
ton of having acted as commissioner to examine and allow claims
against the bank.

DunTt, on the bond of the defendant Brackett, as treasurer of the
Carroll County Five Cents Savings-Bank. The action is brought
in the names of the plaintiffs as assignees of the bank in insolv-
ency. The defendants object that the action should be brought in
the name of the bank.

The defendants also object that Mr. Wiggin is disqualified from
acting as counsel for the plaintiffs, by reason of having acted as
commissioner in the insolvency proceedings to examine and allow
the claims against the bank. They maintain that as commissioner
he was required to determine the validity of certain claims against
the bank connected with matters in controversy in this suit, and
that in his official position as cornmissioner he has obtained infor-
mation from the defendants in the nature of privileged communi-
cations; but itis not claimed that the defendants made any private
or confidential communications to him.

The questions raised by the foregoing objections were reserved.

J. G. Hall and J. F. Wiggin, for the plaintiffs.

G. Marston, W. J. Copeland, and E. . Banfield, for the defend-
ants.

SmitH, J. It is made the duty of the assignee of an insolvent
bank to take possession of the property, rights, and credits of the
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bank, and demand, receive, sue for, and recover the same. G. L.,
¢. 166, s. 14. The statute is sufficient authority for bringing this
action in the name of the assignees as such. All the property of
the bank is held by them in trust. The legal estate is in them,
and the equitable interest is in the creditors and depositors. The
bank has been practically dissolved, except so far as may be neces-
sary for the purpose of carrying into effect the objects of the assign-
ment, and as a corporation it has no interest, legal or equitable, in
any of the property. In re White Mountains Bank, 46 N. H. 148,
144, 145.

No person shall act as attorney in any cause in which he has
acted as judge. G. L., ¢. 218, 5. 8. The claims which it was the
duty of the commissioner to examine and allow, were claims be-
tween the several creditors on the one side and the bank on the
other. The claim in this suit is the bond given by the defendants
to the bank for the faithful performance by the treasurer of his
duties,—a claim which was in no way before the commissioner for
determination. It is not the same action nor the same cause of
action as the claims determined by the commissioner, nor is it con-
nected with them, nor are the parties the same, nor are they priv-
ies. The judgments rendered by the commissioner (so far as they
may be called judgments) are not binding upon the defendants,
and cannot be used as evidence against them. They were not par-
ties to the claims adjudicated by the commissioner, and are not
bound by the adjudication.

Whatever communications were made to the commissioner while
acting as such were made to him while in the discharge of his offi-
cial duties, and it does not appear that they were or could be priv-
ileged ; and Mr. Wiggin is not disqualified from acting as counsel
for the plaintiffs in this suit.

Case discharged.

CLARK, J., did not sit: the others concuzrred.

JONES v. ROBERTS & 1V

A wife may be charged as frustee of her husband. N
The principal defendant, in an action of foreign attachment, is not.

entitled to notice of the taking of the deposition of the trustee.

Foreren ArracmamENT. The trustee is the wife of the princi-
pal defendant. Her deposition as trustee was taken by the
plaintiff upon due and legal notice to her, but without notice to
the principal defendant or his attorney. Two questions are
reserved: (1) whether the wife can be charged as trustee of her



