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to Thein the 1868 1874.town of Haverhillin the yearshim
of theon wild landsassessed as non-resident plaintiff’s;weretaxes

is, that thethe assessmentthat intheand irregularity appearsonly
21, 22, 28,and whento Nos.beare described as supposedlots

30, 31, 32. was taxed infact and Thewere in Nos. plaintiffthey
“ Hanson,: of landlotsas follows Charlesthe non-resident list

line,21, 23,22, toand on Bentonto be Nos. supposedsupposed
Hanson, com­of TheSandwich.” plaintiffowned Challesbe by

the taxes that the lotsdid know when hehe not paidthatplains
22, 23, were21, and andas Nos. supposed theywere described

for abate­was aIf thisdescribed proceeding petitioncorrectly.
hasfor abatement. Hement, shows no cause an paidthe plaintiff

Besides, his landthe ofhis taxes. descriptionno more than legal
18;8., 50,a. Paul v.G. s.sufficient.in the assessment was

Linscott,56 N. H. 347.
theJudgment defendants.for

Foster, J., sit: the others concurred.did not

MERRIMACK.

Express Co.State v. S. & CanadaU.

publicTaxation is an division ofequal expense.
the is a for divisionprovision63 of Laws anChapter unequalGeneral

is thepublicof and not authorizedexpense, by constitution.

Laws,Debt, c. The theon Gen. 63. of constitution-question
of the statute was reserved.ality

Sanborn, 63,JS. B. L. of theS. for the defendants. Chapter
“Laws, is of TitleGeneral one the fourteen found underchapters

8, of Taxation.” The various this treat ofunder titlechapters
:the following subjects

53—Of and toliable taxation.Chapter persons property
and54—Where to whom to be taxed.Chapter

55—Of the annual invoice of and estate.Chapter polls
56—Of the of taxableChapter appraisal property.

Chapter 57—Of the assessment ofand abatement taxes.
of58—Of the collection of residents.Chapter taxes

59—Of the collection of oftaxes non-residents.Chapter
Chapter in60—Of taxes places.unincorporated

61—Of the state board of and their duties.Chapter equalization
62—Of the oftaxation railroads and lines.Chapter teleg’raph
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the or68—Of taxation ofChapter express companies.licensing
successions,the taxation of64—Of and toChapter legacies

the cost of courts.probatedefray
stock,of65—Of the taxation bank and inChapter deposits

savings-banks.
66—Of extents.Chapter
63 means as dotaxation as all theChapter surely chapters

titleunder 8. Its license is introduced tomachinery manifestly
taxation,conceal a which in effect raises revenue andprovision by

its a doubt of the of the actpresence betrays constitutionality
Nevertheless,unless the of the state can be invoked.police power

substance,63 in for athe taxation of class ofchapter provides,
citizens. It is in conflict with of the constitutionprovisionevery
for the constitution,of revenue. The Newraising Hampshire

2, 5,art. the court “to andpart permits general impose levy
rates,assessments,and reasonable and taxes allproportional upon

state,andthe inhabitants of residents within the said and upon
all estates within the same.” The defendant is acompany

It transacts business like other associatedcopartnership. persons
as and derives its to do so from thecopartners, same laws asright

business,such other derive their to do and not frompersons right
or from the state. hasspecial grant theany privilege Any person

to in the same kind of whichbusiness the defendantsright engage
follow.

statuteThe under consideration a is nottax whichimposes
It out a small number of and a“proportional.” singles persons

cent,and exacts two of thesingle occupation, ofper gross receipts
“that one To be itoccupation. should twoproportional,” require

cent,per of the of all to intogross bereceipts occupations paid
the beTo notit is that ittreasury. is“proportional,” enough

citizens,levied one entire itclass of butupon should be allupon
classes. The constitution notdoes assess-require “proportional”ments, rates, and taxes to be individuals in theimposed upon

“citizens,different classes of but theall inhabitants of andupon
state,residents within the said and all estates within theupon

same;” is,that the rates shall be all“proportional” among
individuals, and all individual estates. The ofamong danger

ofdiscrimination individuals of the same notunjust class could
avoided,have been the evil to be onesought g., taxing express—e.

cent,two and another tencompany per express company per
cent, on no suchgross evil ever existed underreceipts, any—for
civilized No of taxation ever outgovernment. ansystem singled
individual, and assessed him as such to the of all others.exemption
Discrimination in taxes consists in oneassessing always taxing
class or several ofclasses citizens more than other classes. It was

exist,an evil which could and not one which it was morally
exist, avoid;certain could not that the constitution aimed to and

is,a common-sense construction that a tax one entireplain, upon
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classes, does notof otherand the exclusionof citizensclass only,
“that shall beto taxes proportional.”itsconform provision

“ The word63the reasonable.”Nor is tax by chapterimposed”“ Itto be raised.refer amount of taxcannot to thereasonable
to limit theto that the constitution attemptedabsurd believeis

theirtheof tax which through representatives,people,amount
connection,Reasonable, in thisthemselves.should impose upon

burden ofof the taxation.refer distributionto anmust equal
this clause of theofa renderingBut we havealready judicial

is, the same shallthat taxhere intendedconstitution: “The equality
state,in of thelaid on the same amount of every partbe property

dueshall itseach man’s taxable bearthat proportionso property
‘“ reasonable,’ into its The wordthe tax value.”of according

clause, same withto be used as thethis seems having meaning
‘ be, taxes beclause that shallword and the sense of the tothe just,’

sonot in due that eachbutlaid proportion,merely proportionally,
share, more, shall on him.” 4 N. H.and no fallindividual’s just

565.
sense, this not andIn another doeslaw “proportionallevy

It of taxation. Thetaxes. establishes ratesreasonable” varying
it, andof is an arbi-constitutional method valuation ignored by

established, thestandard cannot conform towhich alwaystrary
arededuced from valuation. The defendants assessedrate upon

and for the transaction of busi-the own use theirproperty they
valuation, their ofness to its and upon gross receiptsaccording

sum, value,an without to their real evenmoney arbitrary regard
a well tax beif such can be deemed A areceipts mightproperty.

theirthe of the defendants toassessed accordingupon wagons
value, and ten dollars without totheir horses each regardupon

is, therefore,of notvalue. The result this law to assesstheir only
assessed,which other are but tothe defendants for that no persons

taxes,their ason different rates in own well as ratesthemimpose ”“ of thefrom those of all other inhabitants state.differing ”“ in itsThe tax is not and reasonableproportional operation
the different The of oneexpress receiptsupon companies. gross

business be butexpress may very large, whollyperson doing
business,in on his while the ofgrossexpended carrying receipts

smaller,be much butanother expressman may largely profit.
states,other under constitutionalIn provisions requiring pro-

uniform, taxation,ofor rates enactmentsequal likeportional,
Wisconsin,63 been unconstitutional. Inhavechapter pronounced

“a that the rule of taxationunder constitutional shall beprovision
uniform,” a and tolaw railroads roads aplank taxcompelling pay

cent,one was heldof unconstitutional.gross earningsper upon
Co., 11 Ohio,v. 35.Wis. InWinnebagoAttorney-General

Louisiana, Missouri,California, underand constitutional provisions
taxes,ofin the modes lawsrequiring uniformity assessing requir-

railroads, etc., tocompanies, telegraphing express companies, pay
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cent, incomes,a certain -which did notper alsoupon apply equally
to other have been heldpersons, unconstitutional and void.

v. 414;Knowlton 9 Wis.Supervisors, v. 34People McCreery,
461,Cal. in effect the decision inoverruling Coleman,v. 4People
46; Hines,Cal. Bank v. 15;3 Ohio St. State,Crow v. 14 Mo.

268; Co.,State v. Insurance 12 La. An. 802.
states,In some other where laws similar to 63 are heldchapter

valid, no constitutional limits in South Carolinaexist, notably—
and Iowa. The law of South Carolina taxing express companies,
was enacted to the Iowa statute forprior the same purpose, yet
the Iowa law is a better for us inguide thedetermining validity

enactment, first,of our own on account of its to oursimilarity
and,statute,own from the of thesecondly, Iowa courtholding

it. Our own lawregarding istaxing express companies probably
from the Iowa statute. It iscompiled to learn whatinteresting

Iowa,the court of which encountered no in hold-stumbling-block
constitutional,their lawing of the ofthought such anpropriety

enactment in other states whose constitutions require uniformity
of taxation. In U. S. Ellison,Co.v. 370,28 IowaExpress the
court It must be borne in mind thatsay, we have innot this—•“
state, as Wisconsin,have in athey constitutional declar-provision’‘that the rule of uniform; nor,taxationing shall be Ohio,as in

that ‘laws shall bedeclaring uniformpassed rule alltaxing by
‘nor,credits,’ &c.; as in Louisianamoneys, California,and that

taxation shall be state;and uniformequal the ’—andthroughout
hence the decisions states,in those in to the constitution-respect

certain laws thereinalityof taxing have norespectively, necessary
the before us.bearing upon question And wethough recognize

the courts,of those anddistinguished concedeability the correct-
conclusions,ness of their are not rules ofyet decisionthey

here, since restapplicable they differentupon constitu-entirely
tional provisions.”

“the Massachusetts,constitution ofBy is topower given impose
and and assessments,reasonablelevy proportional rates, and taxes

all the inhabitants of andupon resident andpersons estates lying”commonwealth';within said and the court of state,that in Com.
Bank,v. 431,5 Allen to this clause inreferring a bankdiscussing

tax, clause,Viewed as a taxsays, assessed under this it would—“
be to its because it iscontrary provisions, not on allproportional

and estates inpersons commonwealth,the but is-assessed on a
certain class selected the for theby legislature ofspecific purpose

also,See,a tax.”imposing Lowell v. 191;8 Met.Hadley, Morse
Stocker, 150;v. 1 Shaw,Allen 130;Boston v. 1 Met. Groddard,

Petitioner, 16 Pick. 504. But the constitution of Massachusetts
“the furthergranted to andright impose reasonable dutieslevy

and excises wares,upon produce, andany goods, merchandise and
commodities,” and much of the tax assessed in that state was
under this power.
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“ reasonable,” butis not not andII. The tax only proportional
“inhabitants, residents, or estates. Andnot assessedisit upon

or thereof,ofthe any partwhile public charges government,
thatestates in the manner hasbe on andassessedshall polls

in order that such assessments bebeen mayheretofore practised,
valuation of the estates withinthere shall be amade with equality

least, and as muchonce in five atstate taken anewthe every years
Const., 2,order.” N. H.the court shalloftener as partgeneral

in this state which be6. There are two mayart. things only
viz., In what thetaxed, and estates. designating uponpolls

thereof,”“or shall beof government, any partchargespublic
assessed, thatrules of construction notthe everythingimply

cannot beshall not be assessed. Grossenumerated receipts
is no rule which bedeemed There valued.mayby theyproperty. ”“ notes, bonds, and other securitiesif income derived fromEven

Justices,the 58 N. H.be taxed—see 684—theremight Opinion of
a can besome- element in it which valuationis at least made.by

notes, bonds, other securities can beincome from and deemedIf
“estate,” that the of businessit does not follow cangross receipts

income.be deemed
constitution,in ourThe fundamental theories of taxation besides

tax, Twice find itthe are and we assertedequality.poll property
estates,taxes shall be laid and shall betherein that upon propor-

or that of taxation musttional beequalityequal. Recognizing
and of theof valuationbased methodsupon uniformity uniformity

assessment, for valuation of estates,of is made periodicalprovision
the idea shall be outin order that inparamount perfectly wrought

Provisions so what theresults. limiting uponplainly public”“ assessed;or thereof shallof beany partcharges government
suchthat shall beand bornechargesredeclaringreasserting

out the methodreasonably; pointingproportionally,equally,
attained,be andwhich such can that onemakingby equality

courtthe to the exclusionmethod of allmandatory upon general
revenuesother theories or means of otherraising adopted by many

states, under,livedbeen so in,having long acquiesced—after
understood, followed, not now to be toand newopenought any

our constitution is ourconstruction. Practice under common law.
to that we have no taxation laws like thisIt is one.enough say,

an,if theto that ofIt is not gross receiptsnecessary suggest,
thetaxable in this ofbusiness are gross receiptsway,express any

in the same that if thebusiness are taxableother way; gross
taxable, then theof business are ofone gross receiptsonlyreceipts

be out for taxation.other business amay singled To-day,any
thefall ofof the theuponcharges may gross receiptspublicpart

hence, this tax be shiftedfive to themayyearsexpressmen;
manufacturers, manufacturers would abecause pay vastly larger

if taxedinto theamount of revenue treasury upon gross receipts;
class,later, some other soit be beuponand may placed —and
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limit,and increased without until all the arechanged public charges
to theconfined of some business to thegross receipts exemptiono.ne

True,of all other the manufacturer is assessedproperty. already
his theso is If it be double taxationupon property: expressman.

case,in one so it is in the other.
constitution,Tested all rules of taxation known to our thisby ”“law, estate;I all. Itviolates does not tax it is notrepeat, ”“ “reasonable;” “valuation;”nor it is not basedproportional upon

inhabitants,it the of of taxation of alldestroys theory equality
residents, estates,and not the subtle medium ofthrough exemp-
tion, nor reason of the standards ofby varying municipal
assessments, but deliberate enactment. This law isby legislative
of to the it is of moreimportance expressman; vastly importance”the ;to “inhabitants” and “residents of the state if it can—for

sustained,be it must be some which commits to theupon theory
taxed,will of the the of who shall be and howlegislature questions

words,much or class shall be assessed: in other theany person
of the is held at the of theproperty minority mercy majority,

under a constitution- illuminated and in withinspired every part
the idea of equality.

Greneral,The for the It isAttorney- claimedplaintiff. that o.
Laws,63 of the taxed,Gen. under which the defendants are or are

license,to a makes but littlerequired pay difference whatby—it
called,name it is is in conflict with of theevery provision con-—“

revenue,”stitution for the of and that there is butraising one mode
of constitution, wit,revenue under our toraising that of taxes 'on

“estate,and and that one methodpolls making mandatory upon
the court to the exclusion of all othergeneral theories.” On the

hand,other we hold that the constitution gives andample power
for the of revenue in thisthe modeauthority raising provided by

and that it otherchapter, modes ofexpressly recognizes taxation
“ estate;than that of and words,”—in otherpolls the ofpower

taxation, instead of limited to wit,two subjects, tobeing persons
and be toproperty, may three,at leastconstitutionally applied to
wit, and business.persons, Whether theproperty, license required,
or the rate this fallsonimposed by chapter express companies,
within the theexpress powers by constitution forgiven the impo-
sition and of andlevying reasonable“proportional assessments,”rates, estate,and taxes inhabitants and orupon falls within some
other it is constitutional. Itprovision, is a taxstrictly onimposed

business,the or or thisthe ofoccupation, privilege oncarrying
business; and when a tax form,takes thisparticular it is usual to

collect it the medium of a license.through Such taxes have
been civilizedalways imposed by andevery it isgovernment,

exist, in other,believed some form or inthey ornearly quite every
Union,state of the New notHampshire Theexcepted. require-

ment of a license before in aengaging .kind ofparticular business
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tois resorted tbe U. S. as one mode offrequently by government
Cases,revenue. .License Tax 5 Wall. 472.raising

unconstitutional,If this tax is we do not see why every peddler’s
license, license,itinerant merchant’s and other licenseevery every

iswhich now or ever has been the laws of this state torequired by
out,be taken are not also unconstitutional. are taxes onThey

business, or for the of on kinds ofprivilege particularcarrying
business, and do not come within what is claimed the other sideby
as the and exclusive mode of seem,revenue. It wouldonly raising
however, rather inlate the to raise a constitutionalday question
over such kind of taxes. There are in thisprobably jurisdictions

to some incountry, the of theowing peculiarity phraseology organic
law, where such taxes are not but this is one ofupheld; generally
the modes which thefrequent in its wide discre-legislative power,

matters,tion in such hold of for the of reve-lays purpose raising
nue for the and maintenance of thesupport Wegovernment.
think it is clear that there is no constitutional inhibition invery
this state revenue in this whenever theagainst raising way, public

or the ofgood necessities it.government may require
5, 2,Art. of thepart constitution of New Hampshire, provides“as follows: Full and are andpower authority hereby given granted

make,court,to the said time, ordain,from time to togeneral and
establish all manner of orders,wholesome and jaws,reasonable

* * *statutes, ordinances,directions, and instructions as they
for state,the benefit andmay welfare of thisjudge and for the

thereof,and andgoverning same,of the of theordering subjects
for the and thereof;defence of thenecessary support government* * * and to and and reasonableimpose levy proportional
assessments, rates, and taxes all the inhabitants of andupon resi-

state,dents within the said and all estates within the same.”upon
“clause,This last the of andtouching imposition rea-proportional

assessments, rates, taxes,”sonable and is the one referredusually
to as the source from whence the of the isstate de-taxing power
rived. And we contend that the law in is war-question clearly
rantable under this clause. The isparticular broadlanguage

to cover theenough taxation of of and allevery species property,
classes of andpersons, mode for the of taxes.every Butimposition
whether this not,be so or the first clause in this article is applica-
ble revenue,to the of and theraising widergives legislature scope
as to the methods it shall for that Theemploy purpose. power

rate,here assess,togiven and tax all the inhabitants and all the
state,estates within the no means excludes otherby modes of

revenue, orraising the court fromprohibits general otherpassing“ ”wholesome and orders, laws,reasonable statutes, ordinances
which deemthey may for the andnecessary defencesupport of
the government. These two cíauses stand and distinctseparate

other,from each and are to be construed eachseparately, standing
itself.by them the isBy clothed withlegislature authority,—

YOL. LX. 16
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statutes,laws, andwholesomereasonable andTo1st. anypass
for the of thedeemwhich it supportordinances necessarymay

state;—of thethe wholeand this covers police powergovernment;
and

“ reasonable assess­andand2d. To levy proportionalimpose ”rates, estates within the state.andments,' and taxes upon persons
therefore, estates, andmode, be andby taxing personsOne may

business, andofbe the occupations, profes­another taxingmay
discretion, deemin its soundsions, thewhenever maylegislature,

necessities of the state.or for theto be for thesuch taxes public good
allthe thus to makefalls within givenlaw in powerThe question

laws, statutes, and ordinances for theand reasonablewholesome
if it is not within the other clauseevenof the government,support ”“constitution, assessmentsauthorizeswhich proportionalof the
Massachusetts, where theestates. Inand provi­on inhabitants

ours, thislike laws likeareof their constitution nearlysions very
their constitutionanother clause ofas withinare comingupheld

in our own. Com.vto this clausein People’s, &c.,similar purport
428.5 Allen

the soundness of this construc-doubt as tobeIf there could any
us, articleis, to made thetion, it seemsit as perfectly plain by

“ And while theconnection. Art. 6.in immediatefollowswhich
thereof, be assessedor shallof any partcharges government,public

that has heretofore beenin the manner prac-and estateson polls
tised, withassessments be madethat such equalityin order may

takenthe within the stateof estatesbe a valuationthere shall
least, as theat and as much oftenerfiveonce inanew every years

shall order.”courtgeneral
“ ofwhile theof this article —that chargesthe terms publicBy

thereof, andassessed onshall be pollsor any partgovernment,
that there be”—the fact is mightdistinctly recognized,estates

of into meet themodes charges government,other publicprovided
that thethisIt is languageor in clearly implied bywhole part.

taxation,of or con-to this one modewas hot restrictedlegislature
estates,” itand but that wouldtwoto these “pollsfined subjects,

mode, orthis eitherto abandon wholly partially,have the power
other; ofbut as this modesome as assessingresort to longand

remained, of orand theestates charges government, anyandpolls
a valuation of allmet in thatof were way,such charges,part

constitution thusin five Thebe taken onceshould years.estates
ofrevenue than thatother modes of raisingcontemplatesclearly

terms,estates, as we con-and itson and by veryassessments polls
excluded, claim.not as the defendantstend, modes areall other

reasonable,us, and common-sensetheThis, to isit seems plain,
constitution, in thetheof the and leaves legislature,interpretation

wields, such new sources ofit free to seekwhichpowersovereign
the stateofand the mightas the exigenciesrevenue public good

require.in its judgment
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inAud about to see where sources ofnew revenue couldcasting
found, for of taxation,be the the burdens ofpurpose equalizing

theand and other interests which have noto-relieving agricultural
share,borne more than their fair where would theriously legisla-

ture morebe to look than to these new inter-likely comparatively
state,ests which have in the such as and tele-sprung up express

laws;? are the sharegraph companies They protected by they
in all the benefits to be derived from havegood government; they

taxed; them,,little that can bo and oftangible property many
defendants,these are fiorn thenotably drawing people very large-

incomes and should not theprofits.heavy Why privilege they
of on this be to ?business taxationpossess carrying subject Why

should not be to contribute towards the ofthey required support
the which affords them somewhat ingovernment, protection pro-

to the which derive from their businessportion advantages they
and the under the farmer,Theprivileges they enjoy government?

estate, stock,with his real his and his personal property spread
view; merchant, trade,to the with his stock in matteropen —no

income,whether either of them derives much or little or none at
business,all, from his taxation to the full amountescape—cannot

of their but the withproperty; express company, nothing tangible-
safes,a few horses and and ironexcept carriages though deriving

an income from their business more than that of hundreds of farm-
combined, cannot,er's and contended,merchants it is be taxed on

business,their because such a tax would be unconstitutional.
which, said,Under a constitution it is looks to a perfect equality

taxation,of what is there in this? do believe,We notequality
however, that cribbed,the in the state is thus cab-taxing power
ined, that,and constitution,confined the but underby authority

“ laws,that instrument to manner ofgiven by all wholesomepass
for the of the thesupport notgovernment,” haslegislature only
the to enact laws such as weright are now but is in.considering,

bound to exercise that to the end that theduty burdens ofright,
taxation shall be more distributed aequally by removing portion
of them from the shoulders of those who have been loaded too

and it those who toheavily, bear aplacing upon shareought just
but have hitherto of the burden.escaped any part public

it is not so in theAlthough com-theory, yet practically express
or most of them in this state and thepanies, throughout country,

are What chance is there for ormonopolies. a rivalcompetition
line over the nowrailroads this mammoth ?occupied by company
It be said that run an andmay that theanybody may express,
railroads would be bound to run cars that beany might placed

their tracks. said,as we haveupon this beTheoretically, may
true; but lucrative,the business is known to be outalthough of

made,which fortunes are and which would invitenaturally compe-
tition, such is the close connection between the express company
and the several run,railroads over which that hasthey ingenuity
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no which a line can be estab-discoveredas by competingyet way
stand a fair chance of success. What is true of thislished and

others, there one or twois true of beline though may exceptions.
is,therefore, which we make that the business of thisThe point,

is, least,to the in nature of athedefendant say monop-company
of this character are within theand that enterprises peculiarlyoly,

taxation,and whether the sameof regulationpurview legislative
revenue,of or virtue of the ofbe for the powerby policepurpose
173, 403.the Cool. Tax.state.

counsel that there is no constitutional toIt is claimed powerby
business; constitution,tax on but the under thea practiceimpose

kinds of for so is the bestto certain businesstax many years, prac­
of the con­as to the andtical interpretationcommentary meaning

.•stitution, understood-and acted thoseas contemporaneousbyupon
of that instrument. To the ofwith the framers quote language

brief, our con­which we Practice underthe defendants’ adopt,—“
common law.” This we havestitution is our practice already

87, ;B., 91,N.out in C. M. R. R. v. State H. 92)(60pointed & of from the ablein further elucidation our we.and position, quote
commissioners made to the house ofof the tax representa­report

it the“But it is said that has never beentives in 1878:April,
to tax This is anof the state a business or its income.practice

levied for more than under theThe tax presenterror. thirty years
mills, wharves, ferries,■constitution, of was aon the income and

business, the rate one twelfth of the neton being receipts.tax
tax never The taxof that wasThe questioned.constitutionality

1784,the act of was based on the same constitu­-on‘faculty,’ by
inas The authorities oftional supportprovision exists.to-day.”

numerous,"and, us,are it seems to conclu­view we entertain.the
“ of isThe essential to the existence ofsive. taxing verypower

and be exercised on the toobjectsmay legitimatelygovernment,
to the utmost extent to which theit iswhich govern­applicable

it.choose to The thecarry againstment may only security
is found in the structure of theof thisabuse governmentpower

tax,a the acts its constit­Initself. imposing government upon
is, a sufficientThis in erroneousuents. general, againstsecurity

v.taxation.” M’­Culloch 4 Wheat. 428.Maryland,■andoppressive
“ isof taxation limited to withinThe necessarily subjectspower

of the These aresubjectsthe property, per­state..jurisdiction
assume,formsons, business. Whatever taxation whetherand may

excises, licenses,or itduties, must relate to one of theseas imposts,
be exercised inThe taxation a ofmay varietygreatsubjects.

condition,intouch its natural in its man­It may propertyways.
form, ;in its various the amountand transmutations andufactured

use,the value of the or its or itsbe determined by property,may
its It touch inor businessproductiveness. may profes­capacity,

manufactures,commerce, insions, in and in transportation.”
319; Hull,15 21v. Wall. Catlin v. VtRailroad Pennsylvania,
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433; Small,152; School-District, 57 Penn. St. Duer 4Grim v. v.
263; v. 66 N. 361.Blatch. Pullen C.Wake County, ”“defendants,It is the that to be it is notsaid proportionalby

citizens,is itthat a tax levied one entire class of butenough upon
however,should be all classes. No is inupon authority, given

of this and the reverse of it is laidsupport proposition, exactly
ordinance,down “A law or a taxby good authority. imposing

which embraces all in the business orclearly engaged calling
taxed, fulfils a constitutional taxation to beprovision requiring

30, 58,and uniform.” Hill. Tax. s. and auths. “It hasequal
been stated that does not follow thealready necessarilyinequality

taxation to a few or to arestricting subjects only, single subject.
A license tax cannot be deemed onebecauseunequal reaching

itif reach all who follow that. Let it reach alloccupation only,
class,of a either of or it thosematters not whetherpersons things,

included in it be one or or whether reside inmany, they any par-
ticular or are scattered all over the state. It wouldlocality, only
be when individuals of the class were out forsingled exemption
that the would be manifest.” 62Durach'sinequality' Appeal,

“491-494;Penn. St. taxes,Cool. Tax. 128. In indirectgeneral,
revenue,not for but in restraint of aimposed merely particular

business or or as ona license or ascalling, particular pursuits,
mere do not come within a constitutional re-police regulations,

that the rate of assessment uni-quirement and taxation shall be
30, 60;form and Hill. Tax. s. v.equal.” 27Bright McCullough,

“Ind. 223. It is held that a tax on is consti-generally occupations
tutional. Thus a tax on the of andoccupation retailing goods

and of aspirituous liquors, Hill. Tax. 161keeping alley.”ten-pin
and auths. Under a law “for all this-inproviding taxing property

value,”state to its trueaccording invested in the businesscapital
of and and for orpurchasing hogs, saleslaughtering packing pork

is to State,taxation. Jackson v.transportation, subject 15 Ohio
652. “An act a tax on wholesale dealers in maltimposing special

is not in violation ofliquors the constitutional thatrequirement
taxatiou on shall be ad valorem and uniform on allproperty only,

“ tax,of taxed.” It is aspecies not on the butproperty property,
“business,on the or or Hill. Tax. 161. Theoccupation, privilege.”

a tax on ofgovernment within itsmay levy every species property
hand,or, on thejurisdiction; other it selectmay any particular

of andspecies tax that The issame true of occu-property, only.
: one,tax itpations or tax all.government There is nomay may

restriction on its in this unless one is im-power regard, expressly
384;the constitution.”posed Cool. Tax. Butler'sby 73AjrpeaL

Penn. Ht. 448-451. “The methods on which business shall be
taxed are also in the discretion. The taxes which arelegislative

are,most On the of oncustomary the busi-privilege carrying—1.
; done;ness 2. theOn amount of business 3. On the gross profits

business;of the 4. On the net or divided. But theprofits, profits
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tax be measured other standards for themay by prescribed pur-
as well as these.” Cool. Tax. 385.pose,

“A tax on the ofprivilege following any particular employment
is confined to which in somethose areusually particular excep-
tional, either because orto becausesupposed be’specially profitable,

or because the is in thethey require special regulations, privilege
franchise, demand,nature of a or because a sothey supply general

that the burden will be distributed.” Tax.Cool.imposed generally
“385; Cases, ButLicense Tax 5 Wall. 472. no isemployment

from tothe be taxed. The necessitiesabsolutely exempt liability
of the that the lowest asgovernment may require employment,

lucrative,as thewell most shall contribute to its and ifsupport,
is motives of will the discrimination.”any exempted policy govern

Cool. Tax. 385. “When the tax takes the form of a tax on the priv-
convenience in collection will dictate theilege, commonly require-

license,of ament and the taxed will be toperson compelled pay
the tax as a condition to the to on all.”the business atright carry

385; Cases, 472;Tax.Cool. License Tax 5 Wall. Lucas v. Lottery
Commissioners, 11 & 490. If do notGill J. express companies

down,come within the andrules here laidemphatically principles
it would be difficult to find a for taxation which would.subject

taxation,Mr. in his work on enumerates some of the vari-Cooley,
kinds ofous business which have in different beenjurisdictions

taxed, wit, bankers, carriers of andspecially goods persons,—to
medicine,of law and auctioneers and commissionpractitioners

dealers, merchants, manufacturers of and dealers inpeddlers,
shows, haclunen,theatrical exhibitions and man-liquors, draymen,

“ufactures, offices, etc. are various methodsTherecorporations,
* * *of bankers. But taxes are also whichtaxing imposed

done, received,are measured the business the theby deposits profits
made,” 388,etc. Cool.' Tax. auths. cited.and Merchants are

“class of often selected for taxation. The fact thatpersonsa they
taxes on their stock in trade as does notpay property, preclude

their from taxed.” Cool. Tax. 389. Inoccupation being specially
Ross, 156,v.Lott 38 Ala. it was held that “a tax on the gross

tax,of sales is not butamount a an orproperty occupation priv-
tax, the amount the extent to which theilege being regulated by

has been Cool. Tax. 389.enjoyed.”privilege
We are aware that the construction we have to the firstgiven

constitution,5, 2,of art. ofclause the is not inpart harmony
the of the in the 4thwith volume of ouropinion judges reports;

but, Richardson,the of wehigh authoritynotwithstanding Judge
to dissent from the construction thisare hecompelled puts upon

article, it seem to do so. Thequitealthough may presumptuous
think,sustained,in can belaw we even under his con-question
license,; for the law this in view of all thestruction requiring

facts, of the andand the which exist for bringingpropriety necessity ”“done,out, it can be new sources of revenue to meetwhenever
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must, us,state, it to beof seemswants the regardedtbe growing ”“ tax; authorities,and, thein the ofrate ora reasonable lightas
well, be otherwise thanreason it cannot heldin of asand the light”“ constitution,the inasmuchin the sense intended byproportional

to itof the class whichit alike all applies.as taxes particular
defined, to be ais this sameis a reasonable tax by opinion,What
of and that within thediscretion thethe legislature,matter within

isof theof this discretion the legislature supreme,limits authority
to reason.exercised be notthat the discretionso repugnant

tofull make allThe of jmwerRichardson grantsays,Judge —■“
is broad toand reasonable statutes enoughmanner of wholesome

this oftaxes. Butof and grantthe levyingpower imposinggive
wethe clause whichand subsequentis limited explained bypower

us,It seems to withon of taxation.”recited the subject veryhave
deference, thatit view to saythat is an extremely arbitrarygreat

other, orthe that theis “limited andthe first clause explained” by
of the firstfrom the terms”be “deduced”would “generalpower

taxation,taxes, ofdifferent modesdifferent ortoclause impose
hadthe If the learnedother. very judgefrom those prescribed by

the as hemuch of the of constitutionin mind sohis languageonly
he arrived at this result. Heit not thathas isquoted, strange

“ for of thewords theout the supportleaves importantaltogether
to both clauses. TheThese words are commongovernment.”

one,the In thein the one in other.terms are as as powerexpress
“ laws,manner of reasonable stat­to make allis expressly given

**ordinances,utes, time,time to for theand from support
other,in the “to anddefence of the imposeand levygovernment;”

rates,assessments, taxes allreasonable andand uponproportional
estates, for and defence of theand the gov­the inhabitants support

methods,do,ernment,” the to differentbythereby granting power
wit, for the and defence ofsame to raise revenuethe thing, support

do not see theIf this view is we wherethe state. narrow adopted,
kind for thefrom to licenses ofcomes purposerequire anypower

of the seems that theto the revenues state. Itof singularadding
who our state constitution should soand able men framedwise

that,the of no matter1whatand tie hands thelimit up legislature,
be,or the it could raise reve­the onlyemergency propriety might

of in one thatnue for the the government particular way;support
ofshould other mode revenue which hadignore raisingthey every

immemorial; failfrom time that should tobeen practised they
in itsthat the state would make advances materialcomprehend

resources,in the of its and thereforeand developmentprosperity
coffers ofthat other modes be to the therequiredmight replenish
wisdom,left, the ofstate but as embodiment their onlytreasury,

in the to raise revenue the taxation ofthe pollsright legislature by
estates, toand to exercise their discretion so far asand judgeonly

Wewhether such laws were and “reasonable.”“proportional”
not this to stand.do think that interpretation ought
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of taxation seems to be the under whichEquality partieswar-cry
are thewho now reached new of stilltaxation toby system hope

their of theshare burdens. tax-escape just public equalPerfectly
isation beautiful in but in With thistheory, impossible practice.

a there afor is not tax in New that couldpremise, Hampshire
not,moment,stand a and which could someby nicely argu-spun

ment, be demonstrated to be and unconstLunequal, unjust,grossly
tutional. The framers of our constitution could never have ex-

that of taxation itsunder wouldequalitypected perfect provision
attained;be and the itunder has shown it to bepractice imprac-

In of that hasticable. all or can be said lawthis andspile against
submit,others, on that,the of weground inequality, respectfully

with these enactments made for the of newpurpose reaching
revenue,of oursources of taxation muchis more andsystem just

than it was without them. interests are nowequal Large required
taxes,to which before and other interests andpay wholly escaped,

classes are relieved. This is an towardcorrespondingly approach
visions,that of taxation which the defendants insee theirequality

and which all so much desire.
“Perfect in the assessment of taxes is unattainable.equality

to it allis that can be had.” Commonwealthv.Approximation
Oliver,Bank, 428;5 247;Allen v.Savings Lowell 8 Allen Tappan

Bank, 490;v. 19 Wall. Cool. Tax. 127. “Perfect taxationequal
remainwill an unattainable as as laws andgood, long government

District,and man are Grim v. 433;Schoolimperfect.” 57 Penn. St.
171;v. 21 Ill.Worthington, Durach’s 62 Penn. St.People Appeal,

is491. “There no that taxation shall beimperative requirement
were,If there the of must come to-­equal. operations government

* * *a lawstax should be withstop. framed aTheoretically,
toview the burdens soof that eachgovernmentapportioning per­

son shall be to contributeenjoying government protection required
so much as is his reasonable and no more. taxThe lawproportion,

is,that comes nearest to this in the mostaccomplishing theory,
* ** It thus manifestperfect. that there are seriousbeing

and often insurmountable in of taxation,difficulties the way equal
it remains to be seen iswhat the rule of law where in the particu­
lar case the becan out and demonstrated.inequality pointed On
this havecertain been covered.subject Thepoints already legis­
lature must anddecide when how and for what apublic purposes

levied,tax shall be and must select the of taxation. Thissubjects
is and the conclusion in thelegislative, mustlegislative premises

follows,be as and final. It that a tax cannot beaccepted proper
attacked on averment and- that some other tax for the sameproof

would have been more and morepurpose An excisejust equal.
ontax one ofkind business is not for the discrimina­only illegal
;tion it is to be that thealways conclusively presumed legislature

found and reasons the it hasgood actioncontrolling impelling
taken, that,and in allview of the whichcircumstances were known
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members, tbeto its tax which has been for is reasonable.”provided
“124,125; Eveland,v.Cool. Tax. De 19 Barb. 81. It is theCamp

of shalla that taxes be laidtheory republican government, equally
in to ofthe nature and when collected shallproportion property,
be to in which the shall have anapplied only purposes tax-payers

Butinterest. this is even in the state ofequal impossible simplest
and becomes more and more indifficult as asociety, proportion

circumstances,characters,thecivilization diversifies and thehigher
taxation,’of our ‘A and ofpursuits people. just perfect system

‘Kent,Chancellor is a indesideratum civilsays yet government.’
Com. No or tax ever came to the(2 382.) county municipal up

and the taxes now levied the state are a vio­theory, by grievous
lation of it. The made the addedcommonwealthimprovements by

some, service,to the fortunes of to didothers no andlargely they
some were them. Still all forare toinjured by compelled pay

not, therefore,them. It is of burden or benefit—every inequality
not between the sum which the citizenevery disproportion pays,

he, individual,and the which aninterest as has in tothe purpose
itwhich is makecan a tax law void. I ofamapplied opin­—that

ion, with the court of B. Monroesupreme (9Kentucky 345),
‘ valid,that a musttax law be considered unless it be for a pur­

interest,in which the taxed has nopose wherecommunity palpably
it is that a burden is the others,for benefit ofapparent imposed ”and where it so Black,would be at the first blush.’pronounced

J., 147,C. in v. 21 Penn. St. 168.Philadelphia,Sharpless
If the court should be of the that the law inopinion question

state,comes within the of the it has noproperly taxing power
to further and itdetermine whether has beenpower go discreetly

used or not. is aThat matter thewithin discretion of thewholly
is forand them and them tolegislature, alone Ilill.determine.

5, 33, cited;24,Tax. and auths. Bank v. 2New York BlackCity,
681; 570;4 125,N. H. Cool. Tax. and auths. cited.

Stani/BY, J. This case us to decide the consti-requires upon
63,of Whether,c. Laws.Gen. under circumstan-tutionality any

ces, the instatute could be as an exercise ofquestion regarded
the we need not It is obvious it was notpolice inquire.power,

understood,so intended or either the tax commissioners whoby
it, enacted,or the which itreported was or the com-bylegislature

missioners under whose direction it was with theincorporated
statutes in the volume of the General Laws. The of thereport
tax commissioners affords abundant of theirevidence understanding

itthat statute forwas a revenue. ofsolely raising They speak”“taxes to be raised from as a new source ofexpress companies
revenue, as one of the of taxation. of Tax Com.subjects Report
23, 24, bill, them,25. The title of the as wasreported by
“An act to tax orexpress corporations, companies, persons carry-”state;on itself,business in thising and theexpress bill as
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commissioners,enacted, thethat withis identical with reported by
that, enacted, an sectionas there was additional pro-the exception ”“tax,the substitutedfor the of and license wascollectionviding ”“ the asthat word occurred in bill asfor tax wherever reported,

the was called would deter-the name which impositionthough by
is theits In the General Laws it under gen-mine nature. placed

“ taxation,” act isand oftitle Of the title thiseral particular
“ men.”or ofTaxation the andlicensing express companies express”“ thehave been substituted under impres-The word license may

that, defended;tax, anda notas an it could besion act imposing
reasons, mentioned, led tohaveother not now to be maynecessary

and with-have been thethe whateverchange; may object,—but
act, orthe as orout the title of either reported passed,considering

Laws, theinlocation in the General lightits title andparticular
circumstances, theand in mind pro-all theof surrounding having

itwhich was'act,of the character of the businessvisions the upon
nature, of thethe extentto and andapplication,designed operate,

than that of aconsidered in no otherit can bepower, lightpolice
; andis taxationthe of which to raise revenuestatute byobject
ofmust view itsthe us be determined on thisbeforequestion

and object.scope
case, doctrine,the so often ex-In wethis recognizeconsidering

to do with expedi-that we have thenothingpressed, propriety,
law; theconcernor that these considerationsofency, policy any

ofus; thethat our sole when validityand not duty,legislature,
itis and whetherstatute is to ascertain declareany challenged,

law, allas the leavingconflicts with the constitution paramount
and wherewith the theyother considerations people,legislature

is, conflictDoes the act inof The questionright questionbelong.
taxationon the ofthe of thewith constitution subjectprovision

incumbent onof this it isand revenue ?—and on questionraising
itof that instrumentshow underthe to whatplaintiffs provision

Nashua, 389, 392.v. 46 N. H.can be sustained. Savings-Bank
ofin theThe of the which powerconstitutiononly provision

5, itin in whichis in is found articletaxation termsgiven express
“ andareis declared that full and authority hereby givenpower

make,court, time,to or-time toto the said fromgranted general
orders,dain, and manner of wholesomeand reasonableestablish all

directions, instructions,laws, ordinances, either withstatutes, and
without, not oror so as the same be contraryrepugnantpenalties

welfareconstitution, for the benefit andto this as judgethey may
thereof,state, and ofandof this and for the governing ordering

defence offor andthe of the same the necessarysubjects support
* * *; and to and pro-the thereof levygovernment impose

rates, all theassessments,and and taxesreasonable uponportional
state, the es-the said andinhabitants and residents within upon

same, warrantwithin to be issued and oftates the disposed by
timethis state for theunder the hand of the of being,governor



December, 235STATE v. EXPRESS CO.1880.]

council, service,t-he advice and consent of the for thewith public
the of the of thisin defence and support governmentnecessary

thereof,state, and the and of the subjectsprotection preservation
to such or shall be in force within theacts as areaccording

same.”
It is claimed the is vestedthat under this legislatureprovision

orders, laws,to of andwith all manner wholesomepower pass
for the defence of thestatutes andnecessary support government,

and with the additional andto andpower impose levy proportional
taxes; distinct;reasonable that are andseparatethese»provisions

(58 clause,and that if c. cannot be under the latter itupheld may
be, sustained,under the former. If this can the latterposition

was there was no occasion for it. But itprovision superfluous:
clause1,claimed,well be that if the first can be construed asmay

the of for orauthorizing revenue underraising any purpose any
circumstances, it is modified theand restricted last clause. Theby

is to the limitation. It mustgeneral power subject, subsequent
benot that’the constitution enforces the idea that theforgotten

is in the and that all the notsovereignty people, power expressly
the,to the was reserved to Thedelegated legislature people. pro­

ofvisions the constitution must be in the of aregarded light grant
to the and as no islegislature, what ex­conferring power except

or is to the exercise andpressly granted, indispensable enjoyment
thoseof which are the ofpowers Whilegranted.expressly power

the to raise a revenue forlegislature the and defence ofsupport
absolute,the is the ingovernment which it be exercisedway may
forth,is set and the method must be fol­specifically designated

rule,Thelowed. that the intent shall controlgeneral appearing
intent,the must sometimes beparticular and effectgive way,

to a intent in one thegiven particular ofplainly expressed part
constitution, to a intent de­though opposedapparently general
duced from Shuman, 441;other Quickv.parts. Warren 5 Tex.

White-Water, 570;v. Ind.7 Cool. Const. Lim. 58.
5,The as to the constructionquestion of article so far itas

taxation,torelates the ofsubject was considered the incourtby
;the in 4 N. H.opinion 567 and there was an decision thatexpress

the to taxes was basedpower and controlledlevy thatupon by
clause of the article which confers the theupon legislature power
to and assessments, rates,impose and reasonablelevy proportional
and taxes. held,It was as that the to alldistinctly power pass
manner of wholesome statutes did not confer the topower impose
taxes, limited and controlledexceptas the clause whichby requires
that taxes shall be and reasonable. Thisproportional construction
of this of theprovision constitution has stood moreunchallenged
than whichfifty years, two conventions have beenduring period
held, and no it;made in either to orattempt andmodify change
this fact indicates that the constructionclearly it theput upon by

in the cited was in accordjustices with the views ofopinion those
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conventions, Theand the whom 'provi-people they represented.
are identical with thosesions of article 5 of the constitutionpresent

In thethe same in the constitutions of 1783 and 1792.on subject
facts,of that the whothese and justices signedconsideringlight

with of the fram-in 4 N. H. werethe manyopinion contemporary
views,must have understood their it isers of the constitution and

to avoid the conclusion that the conferrednot only powereasy
is found in the lastthe to raise taxationmoneyupon legislature by

5, limited, and otherclause'of article pro-explained byregulated,
of that instrument.visions

“that12 of bill of it is declaredarticle the everyrights,In
theto be it inof the has a bymember right protectedcommunity

life, He is boundof his and thereforeliberty, property.enjoyment
toof such andto contribute his share in -the expense protection,

service, Inwhen or anhis equivalent.”personal necessary,yield
the doctrine of the of taxation6 of the constitutionarticle equality

affirmed, which it be en-and measures areis provided mayby
and as the basisestablishsured. These justiceprovisions equality

constitutional taxation.of all
whoframed and thethe convention whichWhile people adopted
taxationthe absolute of forthe constitution recognized necessity

and in anddefence of the broadthe and government,support
tothe on theterms conferred legislaturepowercomprehensive

raised, did not that the toof the sums forget powerdispose they
one; itdifficult that wastax was a delicate and always regarded

exercised;it was to be and it wasthose on whomwith jealousy by
“that no sub­therefore in the bill of (article 28),declared rights

laid,established, fixed,tax, or shall becharge, impost, dutysidy,
levied, whatsoever, thewithout consent ofor under any pretext

oror their in thethe legislature, authorityrepresentativespeople,
ininherent thederived from that This people,power,body.”

court, to the condi­to the subjectwas themby delegated general
andshould be reasonabletion that all taxes imposed proportional

state,within the andthe inhabitants of and residentsallupon
thesame. Whilethe estates within theall they grantedupon

terms, execution,manner of itstheinpower they qualifiedgeneral
which it should wasand the operate.determined subjects upon It

of-­and estates. No other orconfined' to subjects speciespersons
This was a restraintwere as taxable. uponrecognizedproperty
the taxes. Bank Com­the of the to imposepower legislature of

2 Black 620.merce v. N. Y. City,
then, basis of allIf, and is the constitutionaljusticeequality

taxation, on other cannot bea statute founded up-principleany
in alltrue that absolute of taxation cannotheld. It is equality

attained;cases, case, be but if thenot in inequalityperhaps any
law, notthe in the andresults from inherent difficulty applying

itself, unconstitutional,the lawthe law we cannot declarefrom
“the course of The essential characteristicsand arrest legislation.
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taxation, called,of of so areany system properly certainly equality
state,and All the and within auniversality. persons property

district, or other fraction of a local sover-city, territory having
should,taxation,for the of rule,as a con-eignty puipose general

Charleston,stitute the basis of 702,taxation.” State v. 12 Rich.
732; Co.,O'Neal v. 18 Md. 1. “TireBridge ofprinciple just

is therefore the one which the ofequality governing by validity
tax levied the is to beby determined. Thisevery legislature

be tax,can secured in the andequality only by uniformity levying
a valuation of the estate of citizen.” Black. Taxperiodical every

“6. It is notTitles sufficient that no tax be on the cit-imposed
izens, but their in theby The citizensrepresentatives legislature.

entitled toare that the itself shall cause allrequire legislature
taxation to be fair and in to the value ofpublic equal proportion

so no onethat of be orspeciesproperty, property may unequally
2assessed.” Kent Com. 331.unduly

which,But this ofgeneral principle ofequality, independent
constitutional underlies and forms theany provision, basis of all

taxation, is enforced here the of the constitutionby thatprovision
assessments, rates,that “all andrequires taxes shall be propor­

tional and reasonable.” It is not left to the discretion of the
court to determine reasonable,what is andgenera] and toequal

such as consider butimpose other thanthey may equal, any equal
taxes, rates,and reasonable and assessments are and theprohibited;

“is,intended that the same tax shall be leviedequality on the same
amount of in state,of theproperty so that eachevery part man’s
taxable shall bear its due of the taxproperty proportion according
to its 4 N.value.” H. 568. Not does the constitutiononly

assessments, rates,that all andrequire taxes shall be proportional
or but that shall also beequal, reasonable.they This word is here
used as the same ashaving and the sense of themeaning just,

is,clause that taxes shall be laid not but inmerely proportionally,
due so that eachproportion, individual’s share and no morejust
shall fall him. This is the sense inupon which it was understood

1791; 8,in for in the act 1791,of Feb. the was,usedlanguage
that the'selectmen and assessors should assess the and estatespolls

towns,within their respective to the rules and directionsaccording
law,of their andjust equal of all sumsproportion of money

the -court.granted 4 N.by general H. 569. The definition of”“ reasonable is when weapparent recall the declaration in the
bill of that isrights boundevery person to contribute his just

life,share to the of andprotection liberty, property.
In the constitutionalconsidering onprovisions the ofsubject

taxation, it must not be thatforgotten the constitution is not so
much a of asgrant aspecific powers limitation on the exercise of“ Thegeneral powers. legislative extends topower every proper

of and isobject legislation, limited constitution,theonly by and
the fundamental ofby allprinciples government and the inalien-
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111, 114-;Woodward, N. H.v. 1Dart. Coll.man.ofable rights
47, 54; v.Bank CommerceN. H.v. 17R. R. Greely,Concord of

in thedoctrine announced opinion2 620. TheBlackY. City,N.
theto declare that truefurther thannoN. H. 565in 4 goes

is andof all taxation justice;idea and basis equalityconstitutional
his andshall bearand his estate proportionalthat eachand person

This view was affirmedburdens.of theshare publicreasonable
423, Nashua,427; v.BankN. H. Savings9v.Smith Burley,in
Exeter, 556; Bank; v. 37 N. H. Savings389, 398 SmithH.46 N.
26, Manchester,29; 58Portsmouth, 17, Morrison v.N. H.52v.

Boardman, 587;580, Bank v.549; N. H.v. 58538, EdesN. H.
105;Carter, N. Bowlesv.; v. 59 H.BartlettConcord, N. H. 7559

190, 193, 195;164, Gould v. 59Raymond,N. H.59Landaff,
Windham, 288; Robinson v.275; 59 N. H.260, Berry v.N. H.

87,State,521; 60 N. H. 94.Railroad v.Dover, N. H.59
and construc-that the contemporaneous practicalit isBut urged

with the statute underis inconstitution harmonythetion of
under thethat forIt is said years, presentmanyconsideration.

of net ofconstitution, of one twelfth thewas a tax receiptsthere
ferries,wharves,mills, and theand constitutionalityofthe income

1789,7,true, Feb.is thatwas never .Itquestioned.that taxof
enacted, it thatin which was alsowas provideda statutesuch

rate; this, theat a but asbe taxedshould givenother property
show, was a ofthe act itselfand only wayandtitle preamble

of theand the doctrineof thethe valuation property,atarriving
ofnot overlooked. The titletaxation wasofand justiceequality

“ methodto establish an: An act equitablefollowsis asthe act
taxes, who shall beand legaland determiningratesof making

affairs, certain actsand forand repealingin town parishvoters
“recites, itthat WhereasThementioned.” preamblehereinafter

establishedbe an rulethere should bythat equitableis necessary
this state so thattaxes withinrates and everyfor makinglaw

estate,to his or herintobe pay proportioncompelledmayperson
be voters in town andwho shall legalfor ascertainingalsoand

meetings.”parish
taxes shall beallthat henceforward publicactThe provides

amount of eachto the person’sinassessedand proportionmade
viz., “All maleestate, be as follows:which shalland ratablepoll

Sstimated at tenshall beto shillingsseventyfrom eighteenpolls
at one twelfthshall be estimatedferrieseach; andall wharves

differentIt enumerates all theincome.”nettheirof yearlypart
taxation, the rate of each kind.andtosubjectofkinds property

inbe found a volumeact, andthe title maywith preamble,This
of the State of NewLaws Hampshire,“Theentitled Perpetual

Dec., at Portsmouth1776, It wasto 1788.” publishedfrom July,
manner,force, in thein without changewas continuedItin 1789.

the addition of otherthe rate and withinwith changesbut slight
1833, method of deter-when theuntil presentofkinds property,
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the valuation for the of taxation was Thismining purpose adopted.
act fails far short of the view for which it is invoked.sustaining

view, shows,isIt rather an that for itargument against beyond
that the at that time was that taxes shouldquestion, understanding

be and on all kinds of to itsproportional equal property, according
Moreover,valuation. it for a tax onprovidedonly property

business,of valuation. It did not include or thecapable receipts
wharves,Ferries,of business. and mills are and theirtangible;

value can be estimated in different either theirways, by taking
income, value,or the market or salable the basis.as

The of our found,constitution on this will beprovisions subject
examination,on identical with those of the Massachusetts consti-

tution, from which were theand courts there havethey copied;
which,on several occasions a construction to them from thegiven

court,and character of the and thehighability withthoroughness
considered,which the has been entitle theirsubject adjudications

to if are not us.great weight, they authority binding upon
“In their constitution there is a theprovision authorizing

court to and reasonablegeneral duties and excisesimpose levy
wares, merchandise, andupon any produce, goods, commodities

whatsoever, into, manufactured, orbrought withinproduced, being
Con.,the same.” Mass. art. 4. The fact that our constitution

Massachusetts,was from ofthat and that thecopied foregoing
ours,thatof constitution was omitted from isprovision significant,

itsince must have been intentional. The constitution of Massa-
chusetts was in The first1780. constitution of thisadopted state

June, 1788,was the convention in andadopted by ratified and
31,the October These1783. factsadopted by people, warrant the

inference that the convention which framed and the whopeople
ratified it did not intend to confer the theupon legislature power
to raise revenue in other than an andany way by equal just assess-

;ment and estates and the ofupon persons theprevious history
and the contests between the on the one sideprovince, people and

the authorities and the of Massachusettsroyal government on the
other, tend to show the with which the ofjealousy taxationpower
was It have been that directregarded. may taxationthought

and estates would be moreupon persons tolikely encourage
and in the administration of theeconomy frugality government,

itwhich declares are the foramong indispensable therequisites
of andpreservation Bill ofliberty good government.” Rights,

art. 38. But whatever thewas reason for omission,the it could
not have been accidental.

These of the Massachusetts constitutionprovisions were first
considered and construed in Portland Bank v. 12 Mass.Apthorp,

“252. The statute then under consideration was one allrequiring
banks within the commonwealth to to the treasurer of thepay
commonwealth, same,for the use of the a tax of one half of one

cent, on the ofamount stock in.”per Thecapital actually paid
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“court, Parker, J., the first branch of thisC. Undersay, power,
taxes,viz., theof and rates andthat requisitionimposing levying

be for those taxes must bethe banks cannot justified, uponupon
of,all the inhabitants and resident andand personsuponproperty

within, the commonwealth. The exercise of thisestates lying
or valuation of all inan estimate thepropertyrequirespower

commonwealth, an assessment eachand then individualupon
to his of that To selectaccording proportion property. any

or article of them-orindividual any specific property, bycompany,
selves, violation of this of the constitution.”would be a provision

Bank,was considered in Com.v. 5The Savingssubject again
428, to threeon a bill in enforce the ofAllen equity payment

cent, bank;on the in the defendantfourths of one per deposits
“court, J.,Bigelow,the C. While the toand say, imposepower

inherent and essential of and istaxes is an power government,
it ison the a to be exercised care-conferred powerlegislature, yet

the limits in clause of theand within exact thatprescribedfully,
and it.” ofwhich creates defines In theconstitution speaking

“tax,of the he Viewed as a tax undersays,validity [assessed
their constitution similar itthe clause in to our would beown],

to its because it is not on allcontrary provisions,- proportional
commonwealth,in the butand estates is assessed on apersons

class selected the for the ofcertain by legislature specific purpose
Lowell,arose, Oliver,tax'.” The v.a in 8question againimposing

247; J.,and the Bigelow,Allen C.court,-by 253),say (page
of as to of taxes is“The the thelegislaturepower imposition

defined, but the ofdelegation although ample,clearly authority,
first,to three restrictions: that the taxes mustis subject imposed

second,reasonable;be and that must be laidproportional they
commonwealth,to a valuation on all estates in madetheaccording

;the current decade this state five andwithin every years][in
third, that shall be levied for which withinare thethey objects

constitution,in theenumerated clause of the forpurposesgeneral
bewhich public money may properly expended.”

Mills, 268,11In Oliver v. Allen the of anWashington validity
theact of legislature, requiring every corporation,dividend-paying

laws,under a charter or dividends ingeneral payingorganized
stock, or to reserve one fifteenth of each andscrip, money, every
dividend, and the same as a tax or excise to the oftreasurerpay

within ten after isthe commonwealth the dividenddays payable,
“ tax,considered. The court If it is to be awas assay, regarded

the of theit is not within constitution asprovisions proportional
reasonable.” In what is meant a tax under thisand defining by

“constitution,clause of the It is asay,they charge apportioned
state,whole of theeither the or thoseamong people residing

districts,certain or sections. It iswithin municipalities, required
if forto be so that levied the ofimposed public charges govern-

estate,it shall be shared to the real andment according personal,
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; or,which if raised to the costeach ofperson may possess defray
nature,asome local of it shall be bornepublicimprovement by

those who will receive some and benefit orpeculiarspecial
which an for a cause toexpenditure public object mayadvantage

“whom the tax of thethose on is assessed.” The power legis­
lature to taxes is It is conferred inimpose beyond dispute. express
terms, the isbut limitation of the as as thepower express delega­
tion of it. on the the isWhile one hand conferred inauthority

terms,broad and so the other theon oncomprehensive principle
which is toit be exercised is Com.v.defined.” Hamiltonclearly

Co., 298,12 an toAllen was action recover aManufacturing tax
on value ofthe the defendants’ in excess of their realproperty
estate and the held that itand court could not bemachinery;

tax,as a itbecause was not laid tojustified ruleaccording any
of and it towas therefore the ofproportion, contrary provisions
the constitution to beall taxes and reason­requiring proportional
able. And the v. Inst.,same view was in Com. Savingsexpressed

312,12 Allen taxwhich was an action to recover a under the act
cent,1862,of a tax of one on the inimposing per depositsaverage

in v.These views were reaffirmed Com.savings-banks. Lowell
Co., 75; 146;Loud,12 Allen Ins. v.Gas-Light Co. 99 Mass. Prov.

Boston,Inst. v. 101 Mass. 575.
It will be seen that the of this clause of ourconstruction consti-

tution, contend,for which the defendants is sustained the un-by
broken current of Massachusetts decisions from 1815 to the present
time.

claimed,But itif is the force of the in 4 N. H.against opinion
and decisions,the Massachusetts ofthat the taxation is con­power

“constitution,ferred 2 ofarticle our whichby declares that the
withinsupreme this state shall be vestedlegislative in thepower

senate and ofhouse each of which shall have arepresentatives,
on other,”thenegative that this is notand contained inprovision

the Massachusetts,constitution of it that,be inmay urged, reply,
that 2,the of taxation is conferred articlegranting power it isby

limited and 5,restricted the of articles 4 andby provisions which
define,follow. Those articles with thegreat particularity, powers

which be court,exercised the andmay would seemgeneral toby
confer all the tothat enable it “topower required by body provide
for the defence and of the andnecessary support government, the

andprotection of the thereof.” Ifpreservation subjects articles 4
and 5 were not andunderstood intended as restrictions and limita­
tions 2,the conferredupon article it isgeneral power difficultby
to understand were inserted. werewhy they They unnecessary,
for do not the of the courtthey asenlarge generalpower conferred

2,articleby and unless treated asbe restrictionsthey may they
are restrictions,useless. If are it bethey might thatsuggested
the whole of is intaxation contained thatpower of articlepart 5

“which authorizes the of and reasonable taxeslevy onproportional
VOL. lx. 17
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state,”-within theof and estatesand residentsthe inhabitantsall
theofnot to the mannerrestrict theand that power onlythey

viz.,exercised,it can bewhich per­but to the subjects uponlevy,
correct, be claimedis it wellIf this view mightsons and-estates.

to to the Massachusettsto the force bethethat givenobjections
not be sustained.cases could

court, re-566, the4 N. H. afterof theIn the opinion justices,
2, from 6 the ofarticleto article and grant legisla-quotingferring

alla to makeisHere the granted powerpowertive say,power, —“
wholesome, reasonable, andwhich areof laws and statutesmanner

nature,is, in its a limitedthe constitution. Ittonot repugnant
notthe constitution has left theBut powerand restricted power.

this ofbe exercisedand grant power,to levy underimpose taxes.to
onis, but has made aitlimited restricted as special provisionand

con-the of theof taxation.” Afterthe quoting provisionsubject
rea-andthat taxes shall bewhich proportionalstitution requires

“ rule,sonable, : is differ-It a sound that thethe proceedsopinion
shall as toan instrument be so giveent of expoundedparts

tonotif it be It is uncommonto every part, possible.meaning
terms, andlimited byfind a in indefinitegrant general explained

enumer-enumeration of and when sucha particulars;subsequent
made, to con-is and it must be construedation explicitlyclearly

andterms, for it be idletrol the otherwise willgeneral merely
firstdeclared, theThus in our constitution it is innugatory.

in twoshall be vestedthat the supreme legislative powerplace,
bodies, Butare to be the court. thesewho general generalstyled

and the whichare limited clauseterms subsequently byexplained
ordain,make,court full to and establishto the powergives general

statutes,orders, laws,of wholesome and reasonableall manner
notetc., constitution; beto for if thisnot the clauserepugnant
Soother,the islimit and control it idle and useless.construed to

rea-all of andthe of full to make manner wholesomepowergrant
tois the ofsonable Statutes broad power imposingenough give

ex-this is andtaxes. But of limitedand grant powerlevying
clause, recited, theonwhich we havethe subsequentplained by

terms,intaxation. The constitutionof having, expresssubject
to and reasonableandlevythe proportionalgiven power impose

taxes, toinadmissible deduce from moreit is any generalwholly
instrument, toterms, the thein other of imposeused parts power

taxes:other than and reasonableand proportionalanylevy
be construedbecause, clause the of taxation notif on subjectthe
used, bemore terms it willto and limit theexplain general

toof theidle. The constitutional right legislaturealtogether
construction,cannot, bethen, ofsound ruletaxes by anyimpose

reasonableto further than to andheld extend impose proportional
taxes.”

Mills,v.be as is said in Oliver WashingtonIt alsomay urged,
“ toconstitution,in a the of which wasthat great purposesupra,
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and bedefine limit tbe of it cannotgovernment,powers supposed'
that the to and taxes would beassess to thepower lay granted

on itswithout restraint exercise. No-legislature any obligatory
abuse,is of or can be made morepower capable greater oppressive

odious in this ofand Of the framers the constitutionpractice.
and their had had abundant andcontemporaries experience

Nor usecan we doubt that the of words in theknowledge. by
constitution the natural of which is to a limit on the-import put

ofexercise this intended them to have thatpower, they operation
and meaning.”

order, however,In that the tax shoxildbe it is notproportional,
that the rate of taxation should be the same innecessary every

ortown district in the This would bestate.taxing practically
for each town determines for itself what amountimpossible, must

be raised to meet its and the amount ofordinary expenses,
theand isfrom whom it to be raised are differentproperty persons

in different towns isand districts: but it that thetaxing required
district;therate shall be same is,the ifthroughout taxing —that

state,the is for thetax theof the rategeneral should bepurposes
state;the same the if for the itthroughout should becounty,

uniform the the ofthroughout county; requisite proportion,—and
or and can in otherjustice, be answered noequality way.

Ohio,In where the constitution that taxation shall be uni­requires
“form, the court a uniform rulesay, taxing by requires uniformity,

not rate,in the but also in the assessmentmode ofonly theupon
taxable valuation. in in theUniformity inpliestaxing equality

;burdens of taxation and this of burden cannot exist with­equality
out in the mode of assessmentuniformity as well as in the rate of
taxation; and the must be coextensive with the terri­uniformity

itto which itand must be extended to alltory applies, property
taxation,to that all be taxed alikesubject andproperty may equal­

Bank v. 8Hines, 1,Ohio St. 15.ly.”
The ;constitution of Wisconsin contains a similar andprovision

“the court there that act of taxthe a on con­say levying property
sists of distinct orseveral simh as the assessmentsteps, thefixing

rate; and,value and the in to theorder have course ofestablishing
uniform, uniform,each must be and soproceeding must thestep

rate. thus becomes : thereand can be no uni­Uniformity equality
rule,form rule which is not at the same time an equal operating

onalike all which is the of taxation.”property subject Knowlton
410, 421;v. 9 Wis. v.Supervisors, Attorney-General Winnebago
“Co.,Lake 11 Wis. 35. The constitution of the state as.requires,

taxes,a rule in that the must be uniformvaluation and inlevying
orall cases alike thealike on all taxableequal, operating property

the territorial limits of the state orthroughout withinmunicipality
which the is totax be raised. It has fixed one uniformunbending,

taxation; classified, taxed,rule of and cannot be and asproperty
classed, different rules. When the is the-by property prescribed,
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Cross, 282;10v. Wis.be uniform.” Lumsdenof taxation mustrule
The case oív. 2 Black 510. Attorney-GeneralGilman Sheboygan,

35, the of aCo., involved stat-Lake 11 Wis. validityv. Winnebago
63, toto e. the defendant requiredsimilar company payute being

itof their anda receipts;'into the state treasury percentage gross
uniform ratewith the constitution. Ain conflictwas held per

cent, to taxation accord-levied all subjectmust be propertyupon
so that all bear anin money,to its true valuation may equaling

¡burden. 589;Richards, Tax. 62.v. 5 Ohio St. BurroughsZanesville
Minnesota, the constitutionalheld in wheresame doctrine isThe
Smith, 366, 372; Sanbornv. 8 Minn.is similar. Stinsonprovision

273; Larned,v.Co., 34inv. 9 Minn. ChicagoRice —and Illinois­—­
211; Dickinson,203; Ill. Holbrook v. 46v. 40OttawaIll. Spencer,

177;Eastabrook, 173,285; v. Nev.3in Nevada­—­StateIll. —and
178; v.Kruttschnitt, in Missouri­—­Crow The4 Nev.v.State —and

State, 14 Mo. 237.
held;true, a doctrine is butare cases where differentis thereIt

which constitution contains noin states in the provisionarethey
reasonable, orbe and thatthat taxes shall proportionalrequiring

or that shall be assessed a uniformbe byshall theyequal,they
the of therule, form ofor similar .expression, limiting powerany

v.the cases of Weber Rein­in this Such arerespect.legislature
373; 491;62hard, Durach's Penn. St. Bright73 Penn. St. Appeal,

448;223; Penn.Ind. 73 St.v. 27 Butler'sMcCullough, Appeal,
School-District, Reinhard,v.v. St. 433. In Weber57 Penn.Grim

tax the that thereof the is onthe placed expressly groundvalidity
in­their constitution and theis of equality,no requiringprovision

is, the tax couldthat if were suchthereference provisionfairly
son, 370, theU. v. 28 IowaIn S. Co.not be Elly­upheld. Express

valid,c.to that 63 becausea tax similarcourt hold imposed by
oris no constitutional uniformity equalitythere provision requiring

were,taxation, the tax could notand concede that if therein they
be collected.

then, to inIf, the the constitutional provisionconstruction given
560, in otherin andH. and to similar Massachusetts4 N. provisions

states, correct, It a tax ofis c. 63 cannot be sustained. imposes
cent, or, that,in lieu five dollarson of pertwo receipts,per gross

the business ismiles of railroad over whichmile for the number of
businessdone, who dothus thosetaxing only expressimpliedly

railroad, its businessa and fromover thereby excepting operation-
ais no taxis over railroads. in senseof which done Thispartno.

not theor on or estates. It doeson regard capitalpollsproperty,
invested, incurred, And ifor sustained. bythe the lossesexpenses

the taxonof it could be held a taxprocess reasoning property,any
based, not on val-It isis not and reasonable.imposed proportional

invested,;uation, but business not the amount of buton on capital
owners; on netor noton the for business of the managerscapacity

oneofbut on The receipts companygross receipts.. grossprofits,
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another, thesmall, net while ofbe and the grossprofits large;may
small, there none'and thebe maybelarge profitsreceipts may —or

skill,for the businessmakes no allowanceat all. It experience,
but all these whichtact, of the owners oror managers,enterprise

thus made to a share of theinto the areenter paygross receipts
taxes.

no such to the whole sumbearsThe tax assessed proportion
wholeof the bears to theto be raised as the tax-payerproperty

itis to further thatand it thetaxable open objection,property;
taxation,' in thenot is theis double only property employed—for

taxed, to as evidenced thebut its earnbusiness capacity money, by
in if allis It is the same asalso taxed. principlegross earnings,

taxed,state and then the ownershorses or in the werethe oxen
of their Thereto awere percentage gross earnings.required pay

on thethe amount of the tax assessedis no for deductingprovision
is not im-and is another element of Itherein inequality.capital:

to the to be raised assess-in whole amount byposed proportion
laidin the state. It is a fixed assessmentment on all the property
forof of the amount calledon a certain class persons regardless

the the-valuationother or assessed onfrom property, percentage
cases,the same in theof other It is all whether prop-property.

are or small. The amountinvested or the received largeerty profits
in thethe success of theraised is limited only by persons engaged

business, the state.reference to the amountwithout required by
business,in of this character could be levied onIf case a taxany

oncould not be It is not a taxeven then this statute sustained.
alike, is from allall business but one kind outparticular singled

orthe others to whether it iswithout inju-regard advantageous
rious to and made to thethe bear whoLeburden placedcommunity,
on business.

and taxa-The idea of reasonable or andjustproportional equal
tion is the declaration in the offounded on bill thatrights, every
member of the is bound to contribute his theshare incommunity

to the of his Thisprotectionexpense necessary property. propor-
tion is tax ofa value on one kindwholly destroyed by fixing upon

and a tax on theanother. Whileproperty, gross receipts upon
toamount be raised on other kinds of theproperty upondepends

amount for de-and the rate ol: taxationrequired public objects,
ofthe amount within the district andpends upon property taxing

necessities,the under the statute in is al-the ratepublic question
the same. There can be no or betweenways proportion equality

that which is fixed and that which is uncertain and fluctuating.
statute,If the could enact such a there is noth-legislature legally

to them from the whole of theing prevent placing expense govern-
ment one class of business. canupon any They effectually destroy

business which choose. The this lawany they arguments against
as tax on if itwith forceregarded imposing property apply equal

be as an excise.regarded
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views the conclusion is that no of the act intheseUpon part
constitution, for is no war-can be under the therequestion supported

the of other tax than one assessed arant for imposition any upon
and valuation of all the different kinds ofequal prop-proportional

levied. not unmindful im-on which it is to be We are of theerty
the and of the and of theof delicacyquestion, difficultyportance

us,laid and the considerations which we should beduty upon by
character;of but isin this when therequestionsguided deciding

and unmistakable conflict between the act anda plain legislative
constitution, task,the bound tothe however we areungrateful say
the must and the constitution be its fullthat law give way, given

force and effect.

Doe, is ofC. J. The of the constitutionality chapterquestion
Laws,of the terms of which railroad ex-63 the General by every

state, license,to for ais to therequired paypressman annually
cent, business,two of the of his or fiveeither grossper receipts

of an division ofdollars mile. Theper unequalunconstitutionality
New has been settledHampshirepublic expense among tax-payers

decisions, of ortoo and too to be a debatemany subjectlong, by
is, not whether an division is con-doubt. The question unequal

stitutional, this forbut whether statute is a provision dividing
whether, in its andexpense among tax-payers; operationpublic

and,character, it is a violation of rule of ifthe equality;legal
whether is an exercise of other than thatit someunequal, power

of this a under-•oftaxation. The answer question requires precise
rule, itsof the reason and of the settled andscopestanding origin

it is to It is to be intel-and the endhistory, designed accomplish.
fundamental,broad,as a and rational principle,ligently applied

method,formula or mere technical and withnot as an arbitrary
due for and judicial.legislativeregard precedents,

have been in our taxation some nom-There inequalities merely
inal, haveand others not so as tosubstantially unjust any weight

or as authorities for the introductionas of actual wrong,precedents
Revolution,to the rule. “Even after the and the•of exceptions

constitution, substantialof the although perhaps justiceadoption
cases,administered in most little can be claimed for thewas courts

law,the score of their scientific administration of the•on according
It was not in the nature of thatto strict rules.legal very things

should be at that as havetheyinvestigations pursued daylegal
536,State, 557,v. 13 N. H. 558. In thatbeen since.” Pierce

do not look withParker we confidence■case explains whyJudge
Revolution forto the period immediately succeeding judicialthe

of and skill notAnd the want waslegal learningprecedents.
number,to courts. The few inconfined the recoveringpeople,

war,of the concerned themselves withfrom the effectslaboriously
inresults. With little leisure for seeking grievancespractical

of their own little attentionmere formal defects legislation, paying
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andand otherthe tax powers,the difference between powerto
theirof affairsin their views by pre-con-controlled publiclargely

ofmodeswere satisfied with customarystitutional theyusages,
to themnot substantially inequitable.that did appearassessment

be and weretotax designed just,Their laws were manifestly
inof assessors’avoid thecalculated to inequalityinjusticespecially

skill as under-suchwere adapted, byvaluations. legislativeThey
And,the consid-work, situation ofthe to the community.took

situation, the influence of ancientview andered in of that usage
were not soand judgment, theypublic publicperceptionsupon

enactment, as tounfair, times of their furnishat thematerially
that division ofanevidence of a opinion unequalprevailingany

exercise of the taxwas an power.expensepublic
anof wasMuch their essentially equalized by approx-operation

condition,value, amount, and that hasof nowimate uniformity
of introduced newInequality operation, bydisappeared. gradually

taxation, in the valuesof and increased differences andsubjects by
ones, tobeen met effortsof old hasvarieties by legislative rectify

taken methods of divid-Such have thatthe wrong. changes place
for inthe public equitable enough practical purposesing expense,

now cause of Athe last would be good complaint. greatcentury,
administration, to beof of constitutional raisedmass questions by

and the and indus-the of enlarged complicatedprogress society,
future fortries and interests of were left those gener-generations,

toations solve.
7, 1789,of of is “An act toThe title the tax act Feb. establish

Itsof rates and taxes.”an method preamble'equitable making
“is, there should be anWhereas it is that equitablenecessary

established law for rates and taxes within thisrule makingby
state, inso that be toperson may compelled pay proportionevery

is,or her Its section “Thatto his estate.” first henceforward
shall be made and assessed in to theall taxespublic proportion

estate,of ratable whicheach and shall be asamount person’s poll
follows, viz., All male from to ofpolls eighteen seventy years

:at ten each horses andshall be estimated oxen whichshillingsage
winters, each,” &c.,been wintered five threehave &c.shillings

N. H.This of assessment was(60pre-constitutional system 91)
1784,after not it wascontinued because practically disproportions!

itsbut for ofand andinequitable, great advantages uniformity
convenience, because, under the inherited customsand and other

time, it to the aof the seemedcircumstances legislature reasonably
of the rule of Ifaccurate had under-application theyequality.

of not theirstood an division was ownequal public expense right
constituents,the of their or thatand and wereduty, right they
ora division unequal,authorizing grievously substantially they

less in theirhave been less andwould explicit urgent proclamation
the of such an assessment as wouldof equitable compelnecessity

in to his or her estate.to Theirevery person pay proportion
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ofassertion the of an division isexpress conclu-necessity equal
sive ofevidence their Other tax containlaws abundantopinion.

that was understood to be of theproof theequality duty govern-
ment and the of theright people.

Even if it could be thatshown who the constitu-they adopted
tion understood it authorized an ofdivisionunequal public expense,
we have their for to the ofauthority theadhering plain meaning

Thedocument. exercised afterlegislature thejudicial power
constitution, before,of the as didadoption inthey reversing judg-

ments and new andtrials: that was notgranting illegal procedure
flourished,discontinued until it had under constitutional prohibi-

tion, Sherburne,for the of v.Merrillspace 1years.thirty-four
time,N. H. 199. For a shorter the of overusageascendency legal

was still more in Newrights conspicuous Hampshire slavery. By
1776,12, 1770, 2, 2,the 1772,acts of Jan. andApril slavesJuly

taxed, cattle,were like horses and to their owners. The constitu-
2,tion afterwards,took effect June Ten1784. a taxdays general

law was the first of the whichpassed (by legislature constitution),
1776,actthe of and followed the ofrepealed form that act in

taxable,slaves like other “All male slaves frommaking property.
each.;old to ten alleighteen female slavesyears shillingsforty-five,

each;from sixteen old to five horsesyears andforty-five, shillings
oxen, each;four old and threeyears cowsupward, shillings

each,”four old and two is the lan-years upward, shillings
statute,of the act of 1784. This and the continued tax-guage

ation of slave theshow that New conventionproperty, Hampshire
constitution,who the Massachusetts theand Newcopied Hamp-

it,whoshire notdid understand that itspeople adopted by adop-
tion abolished In 1789 another tax lawthey slavery. general

list,act ofthe 1784. the ofIn taxable inrepealed theproperty,
1789,law of the item “slaves” was omitted. The cause of the

decisions,omission was inthe Massachusettsundoubtedly jury
trials, that andwas the to theslavery illegal, charges given juries

trials,inthe court those that was inconsistent with theby slavery
declaration of freedom and in the ofbill Orr v.equality rights.

590,N.54 H. 633. New theQuimby, Massa-acceptedHampshire ”“declaration,chusetts construction of that and struck slaves out
of the list taxableof Our ancestors thusproperty. acknowledged
that the constitution had abol-by adopting they unintentionally

women,ished and that men and for unconstitution-slavery;, years
slaves,held as had been forally taxed asyears unconstitutionally

their and ofcorrection this consti-By acknowledgmentproperty.
error,tutional a was established that is entitled to con-precedent

sideration in other cases others are in which their(if found), prac-
tice was not consistent thewith terms and clearexpress meaning
of the constitution.

concerned,So far as this case is the constitution has not been
written,since the on this were in 1781changed provisions subject
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Prov. when were from the852),(9 Papers they largely copied
was,Massachusetts constitution of 1780. The Massachusetts form

“ branches,The of shall be formed twodepartment legislation by
a senate and house of each of which shall have arepresentatives,

on other.” 1the U. S. Charters and Consts. 960. Thenegative
“was,New York form The(of 1777) supreme legislative power
in,”within this state shall be vested &c. 2 U. S. Charters and

is,Consts. 1332. The New “TheHampshire copy supreme leg-
islative within this state shall be vested in the senate andpower
house of each of which shall have a onrepresentatives, negative
the other.” The ofitems set forth in articleslegislative power,
4, 5, and 6 of the second of onr constitutionpart (not including
the inserted in arc for the most ofaproviso 1877), part copy

4,Massachusetts articles 3 and which the last(except paragraph—
the model of our article were from the Massachusetts6) copied

951,charter. 1 U. S. Charters and itConsts. 952. Thusprovince
that the of Newhappens specification Hampshire legislative power,

is,5,in articles 4 and in the of the law-officer ofgeneral, language
crown,the who in 1691 drew the charter of Massachu-up province

setts in the of the and law documentsprolix publicstyle private
of that age.

That charter authorized the court to andgeneral impose levy
assessments,and rates,reasonableproportional and taxes. This

was the committee of the Massachusettscopied constitutionalby
convention, who made the first draft of the state constitution. The

“clause,:convention added this And also to and rea­impose levy
sonable duties and excises wares, mer­upon any produce, goods,
chandise, and 60, 198,commodities.” Journal of the Convention
229; 4 Works of John Adams 283. This clause the New Hamp­
shire convention omitted. If omitted it because fearedthey they
it would be a for an division ofpretext unequal public expense,
their fear has been the result injustified Massachusetts.by Port­
land Bank 252,v. 12 255;Mass. Com. v.Apthorp, P. F. C. Sav­

Bank, 428, 431;5 Allenings Co.,Com. 75,v. L. L. 12G. Allen
; Co., 298,76 Com.v. H. M. ;12 Allen Institution,300 Com.v. P.

313;312,12 Loud,Allen 146;M. Ins. Co.v. 99 Mass. Att'y-Gen.
Co.,B. 148,v. S. M. 152, 153;99 Mass. Bank,Com. v. L. S. 123

493, 495;Mass. Bank, 526,Com. v. B. S. 126 Mass. 530. These
cases, and Mills,Oliver v. 268, 274-279,W. 11 Allen Cheshire v.

Commissioners,C. 386, 389,118 Mass. and Fall River v. C. Comm­
issioners, 567,125 Mass. be authorities themay against validity
of the But,act on which this suit is as it seems to bebrought.
understood in Massachusetts that the tax of isthat statepower

clauses,thegranted tax andonly exciseby proportional and as the
tax of New ispower included in the of theHampshire grant

legislative tosupreme the limitationpower of on(subject equality
which the whole is itgovernment be doubtfulfounded), may
whether much is thrown this caselight theupon Massachusettsby
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Massachusetts, oror of otherAnd lawdecisions. practice anyany
the ofor in which either ruleAmerican foreign, equaljurisdiction,

rule,is an to that isnot or taxationdoes exceptionprevail,rights
division ofon which annot an unequal public expenseauthority

Reinhard, 370;in this state. Weberv. 73 Penn. St.can be made
Railroad, 361; Orleans v. 29 La.Kaufman,45 Md. Newv.State

234;283; Nelson,v. 19 Kan. A. U.CommissionersAnn. Express
Co.v. St. 66 Mo. 675.Joseph,

ofwhether theIt be doubted grant supreme legis­may general
of the second of our consti­in the second articlelative partpower,

the oftution, is much affected or explained by grant specific legis­
articles,fifth from ain the fourth andlative copypowers, copied,
doubted whether thestate It beof a diffuse paper. mayEnglish

2of does not include thearticle specificsupreme legislative power
5, oftheof articles 4 and and whether grantlegislative powers

that all lawsthe latter is not Article 5. requiressuperfluous.
constitution,or to the andshall be not againcontraryrepugnant

certain class of laws. Thisthe condition asameimposes upon
constitution is therestriction is because the supremeunnecessary,

of of tax­is a thelaw. In the same article grant powerspecial
ation, that taxation shall bethe limitation pro­accompanied by

inbecause includedAs this is unnecessary,portional. grant
2,in article so the lim­the of the powerlegislativegrant supreme

from an divisionitation is because immunity unequalunnecessary,
which,ofreserved in the billof is rights, accordingpublic expense

“makers, contains the essentialto the of its principlestestimony
on which the wholeconstitution,” the foundation politicalof the “is

reared, thereof.”a mostfabric is and is important partconsequently
260,H.v. 59 N. 275.Gould Raymond,

reservedis bill of theirThe bill of a equal, rights,privaterights
thereservationthe of The precedesgrantors public power.by

taxation inthe ofBefore create power proportionalgrant. they
in the secondarticle, thethe fifth and legislativesupreme power

in firstarticle, into a state theand form themselvesbefore they
foundation, thosearticle, and therein reservethe personalthey lay

liberties, which, their ownthe evidence of and expe-historyupon
rience, be surrendered tothink cannot government.safelythey

foundation,taxation, is taken fromin theThe definition of given
werestatesmen of the Revolutionbooks with which the leading

““ revenues,” aarefamiliar. The says Montesquieu, por-public
in order to secure orof histion that each subject property,gives

13,Laws, isof b. e. 1. Governmentremainder.”the Spiritenjoy
theirfor the offor the commonformed men preservationgood,by

lives, estates, of them inliberties, and theand peaceenjoyment
his share of thefit one whoand and “it is every enjoyssafety;

the main-his estate his forshould out of proportionprotection pay
9,Government, 123,124,131; o.b. c. ss.on 2.tenance of it.” Locke

“is instituted11, 134, Government, the bill of140.ss. says rights,
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“ benefit, andfor the commonthe protection,for good,”general
1,10.Arts.the wholeof community.” “Everymembersecurity

it in thehas a to bethe by enjoy-of community right protected
life, He is therefore bound tohis andment of liberty, property.

12.in the of such Art.his sharecontribute expense protection.”
obli-*ofthe is laid a constitutionalmember communityeveryUpon

* *“ He ishis share of boundto contribute public expense.gation
He is entitled tohis share.” The reason isto contribute given.

benefit, for whichcommon and governmentthe securityprotection,
instituted; ina to be the ofis he has enjoymentright protected

“life, bound to contributeand he is thereforeliberty, property:” The of benefit andhis share of the protection,expense. light
contribution, former is theare Theand the of reciprocal.duty

of the former.The is thefor the latter. latterconsideration price
alms-house,the of a stateIf expense prison, countygovernmental

benefit, $1,000,school, isor other commontown districthighway,
who, ofto be those inthat is a tax contemplationpaid byexpense
benefit,law, the and who are theor have a toright enjoyenjoy

B. Mills Co.itof through governmental agency.joint purchasers
Location, the60 N. H. 156. The benefit and expensev. mayW.

State, 87,60 N.B. R. v. H.be either universal or local. C. M. R.&
95; 260, 276, In90, 59 N. 278. eitherGould v. H.Raymond,

case, shares of the be ascertained with­the cannotpricepurchasers’ ”“ hisThe of contribute shareout each toobligationproportion.
division. as the arithmeticalan The as welllegalrequires equal ”“of his is the constitutional doctrineand common sharemeaning

one’s tax his share of anof taxation. expense,being publicEvery
If onedivision of that is not taxation. contrib­unequal expense

share,more his someutes than other one contributesnecessarily
share,share;than his and if one less than hisless pays somebody

more than his. one’s of hiselse Eachpays paymentnecessarily
is theshare is not his constitutional it constitutionalmerely duty;

Manchester, 538,H. 549;of Morrison v. 58 N.hisright neighbors.
Boardman, 580,N. H. as hisEdes v. 58 587. And non-payment

his forcedof his full is a violation of their soshare right, payment
a violation of hisof more than his share is right.

The of and isright acquiring possessing property constitutionally
2; 591,art. H.reserved. Bill of Ash v. 50 N.Cummings,Rights,

Railroad, 504,; 510, 511;613 Eaton v. 51 N. H. Orr v. Quimby,
616, 638,590, 594, 597, 599, 618, 640;54 N. H. v.Sharpless

166;147,21 Penn. St. A. N. Railroad v. Baty,Philadelphia, &
6 Neb. Private can be taken the tax col­37. property by power,

offrom all benefits thejointlecting equally purchasers public
shares of the due from them. one’s of hisprice Any nonpayment
share is a of his debt his whichcompulsory payment by neighbors,
is, effect,in of their to him hisa forgift mone)r privatecompulsory
use. if assessors can be authorized to issue a warrant requiring

share,the to from more his$10tax-collector take A than and from
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share, treas-B less than his and the same into the$10 pay public
can the to take fromthe same warrant same collectorrequireury,

use,and D their shares for the and theC public publictreasury
$10to take from C and it to D for his use.and also give private

B,the of and case of CThe difference between case A and the
D, would a matter of immaterial form. To the extent ofand be

be,$10, theeach case would not a division of butpublic expense,
of from its owner to notcollector’s transfer another person,money

constitutional, claim,in satisfaction of or norany legal, equitable
constitutional,of orin the exercise any legal, equitable right, pub-

extent, thelic or To that the intervention of collectorprivate.
be an and anwould circuity.unmeaning ceremony, unnecessary

him for BFor the of the madelegality, private bypurpose levy,
D, as well be made statuteand them. A authorizingmight by

land,it to be made him or them would be law of thenotby
within the of the fifteenth article of the bill of rights.meaning

Const. Lim. A’s and C’s a constitu-Cool. 357. ownership being
couldtional their not be taken eminenPdomainright, property by

vendors,for use the due them as norwithoutpublic compensation
oftaxation without the due them ascompensationby purchasers

benefits. It could be taken for aeitherpublic by power public
and, taken,when so would be an indis-purpose only, compensation

and maintenance aof Forrecognition ownership. pri-pensable
vate cannot be taken either eitherpurpose, property by power,

530,175, 498,or withwithout Cool. Const. Lim.compensation.
559; 2 Dill. Mun. s. 736.Corp.,

* **“Neither has the constitutionallegislature any right
to raise funds for a mere suchNoprivate authoritypurpose.

to the the ofpassed assembly general power.by grant legislative
rev-This would not be Taxation is ofa modelegislation. raising

in noenue for When it is topublic purposes. prostituted objects
welfare,connected with the to beinterests or it ceasesway public

taxation, theand becomes fromplunder. moneyTransferring
it,owners of it into the of title tothose who have nopossession

tax,it be done under the name and form of is unconsti-athough
tutional for all the reasons which forbid tothe usurplegislature

Black, J.,other not to them.” C. inany power granted Sharpless
147,v. 21 Penn. St. 169.Philadelphia,

To the extent of its a division ofinequality, disproportional
ofis an and unauthorized transferexpense uncompensatedpublic

for a from those bear morewhoprivate property, private purpose,
than their shares of the common burden to those who bear less

Manchester, 538,v.than their shares. Morrison N. H. 550.58
the extent its it is andTo of not a division ofinequality, anything,

the so-called is not an or Aexpense expense, public private.
thus of of would be ato a one’s estatepower dispose part any

theto the of the of it. Allmake same wholedispositionpower
of all be taken as their shares of theproperty may proportionally
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health, andlife,ofwar, liberty,theof protectioncost police,
ofwork, andeemedmorals, equivalent (Billotherand public

thetheirfor Takingproperty.art. and8), compensationRights,
constitution, theour powerUnderanwould be exchange.whole

discrim-of athe byto propertynot rightis a destroyto tax power
selection, but toor equitably defrayof classificationprocessinating

otherandthe of rights.propertyof rightthe protectingexpense
in itswhichof ais the exercisethe powerexpenseDividing

contribution, and theof legalthe limit equalacknowledgesnature
theadvancementdefence andfor whoseof the rightsexistence

it to con-could be byBut if some compelledis created.power
shares, all their beyondproperty,of theirtribute a neighbors’part

for the sameshares, be takencould pur-their ownthe amount of
Thebe unauthorized.wouldThe being private,purpose,pose.

circumstance ofbe a mereof remuneration would aggravatinglack
the with-forThe private purpose,,lawless transaction. takinga

that thereon thebecould groundout justified onlycompensation,
ofreservation of the owning property.constitutional rightis no

could notreserved. Thatis move rightNo other intelligiblyright
inviolable,retained; not thereand if it ismorehave been clearly

kind, it is toandof impossible putis no constitutional right any
bethat could nota reservation of easily changedin rightswriting

construction.theminto a surrender of judicialby
ofof the andcontract object governmentThe origintheory

1784,in we need notlaw in this statebecomehaving practical
as a matter ofits soundness specula-into politicalinquire previous

is,of it MenLocke’s statementor historical fact. being, bytion
nature, is thefree, no one toand subjectedall independent,equal,

thehis own consent:of another without only waypowerpolitical
of his natural anddivests himselfone liberty, putswhereby any

other men tois withbonds of civil joinon the by agreeingsociety,
the andforand Tinite into a security,community preservation,

liberties,lives, and estates. Thus the oftheirof originenjoyment
contract, theor and its isis in mutual consent objectgovernment

Men, when enter intobenefit. society, upcommon they give
into the hands of thein the state of naturehadwhich theyrights

themselves,the of theirbe exercised forto preservationsociety,
Government, 7,2,b. ce.Treatise onand theirliberty, property.

all men are born8, 9, bill declares that11. The of equallyrights
therefore, ofallfree and government right originatesindependent;

consent, instituted theis in and forthe founded gen-from people,
ofmen enter into a state surrenderWhen society, theyeral good.

toto that in order insureof their natural societysome rightsup
is instituted for the com-of others. Governmentthe protection

benefit, of the whole andandmon security community,protection,
to itthe has a beof right protected bymember communityevery

life, and this con-of hisin the liberty, property. Uponenjoyment
theof the basis and ofstitutional establishment society,authority



254 STATE v. EXPRESS CO. [Merrimack,

creation of a social contract is not a meregovernment by theory.
For when,the contract is made withlegal purposes, suchoriginal

“a bill of the therights, people inhabiting calledformerlyterritory
* *The Province of New andHampshire solemnly mutually

with each other to form free,themselves into aagree sovereign,
state,and or theindependent name of Thebody politic, Stateby

Const., 2,of New art. 1. Whether sound orHampshire.” part
unsound as a the doctrine of contract,the socialtheory, being

law, cannot be controverted eitherorganic ofofficially bjr branch
a doctrine,thus created. And neither thatgovernment nor any

contract,or of theexpress extends theimplied stipulation author-
of either branch of the theity exercise of del-government beyond

limited, and manner,divided in aegated, forpower, theprescribed
47, 48, 49,common benefit. 1 Bl. Com. Sharswood’snotes.

nature, natural,In the state of men exercise thesupposed essen-
tial, and inherent of andright asacquiring possessing property
best can. mutualthey anBy agreement, establishing agency
called duties,it variousgovernment, imposethey upon including
that of the natural and reserved ofprotecting andright acquisition

and the of one’spossession, duty toenforcing every obligation
contribute his share of the free andexpense. Equally indepen-
dent, do not to contributethey doagree disproportionally. They
not their a of theirgive power un-agent dividing expensepublic

which would be an unlimited andequally, ofunnecessary power
owner,from its withouttransferring private property compensa^

tion, to another for a use andperson, purpose entirely private.
Such a transfer life,would be neither a ofprotection orliberty,

nor a collection of the ofproperty, butpublic expense protection,
a mere destruction servant,of the of a whoseright property, by

and are limited to suchduty authority expressly andprotection
collection. soAnd as constitutional continues tolong government
be the execution of a written a limitedagreement, creating agency

benefit,for the of common andpurchase protection, security, by
contribution, the contract can no more beproportional executed

an division of the than theby unequal ofexpense, right prop-
can be such an unauthorizederty protected by extinguishment

of it.
benefit,Government is “instituted for the common protection,

and theof whole and not for thesecurity community, private
man,interest or emolument of one or class of men.”any family,

Bill of 10.art. The formation of a favored class is notRights,
a of the and therefore not apurpose parties,contracting power

taxation,them. a ofselection ofdelegated orby By subjects
other method of some to theirclassifying persons, requiring pay

shares of theneighbors’ would bepublic expense, community
divided into inferiors and and the establishedsuperiors; agency,

all, on,for the common benefit of would be carried without author-
for the interest and class,emolument of theity, private privileged
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whom, be forced toothers wouldto for no paypublic purpose,
whichtribute. The custom of. Newannual Hampshire slavery,

andthe of the labor ofto some earningstransferred ownership
others, the first reservation of the con-been abolished byhaving

reservations oftract, under that and otherit is equalimpossible,
of that would differ into introduce an classesrights, inequality

not in from the custom that vestedand legal principle,degree only,
the of another class.the entire ofin one class product industry

servitude,one of of nor ais not many grades partialEquality
fromfreedom legal inferiority.

reservations,not retainedIf were andexpress pro-equality b3r
the fifthnot article of thewere express^ required byportion

would not an thethe contract authorize ofunequal partitiongrant,
Thecommon burden. with eachpeople having voluntarily agreed

form themselves into a the ofother to body politic, legal meaning
is their intention andthe written shownagreement understanding,

evidence. There is no of law or factcompetent presumptionby
intended to share thethat Anexpensethey disproportionally.

to themselves to cannot beintention subject disproportion implied
of the bethe nature and canfrom anenterprise, proved only by

contract,of the or other evidence.competentexpress stipulation
such in the and neitherThere is no there norstipulation writing,

oris there of such anelsewhere any competent incompetent proof
themselves,the or un-intention. Sharing expense among equally

exercise,not be an of the war ofwould powerequally, confiscating
S., 268,of enemies. Miller v. U. 11the Wall.publicproperty

805, 306, 315.
is the ofThe legislative power supreme powersupreme making

division of would beAn a trans-law. unequal public expense
owner,from its without his consentfer of andpropertyprivate

to another for no ofwithout purposecompensation, person, public
violence,such an act of notbenefit. And being public belligerent

enforcement,law,confiscation, be orwould not nor the enactment
175;Lim. Loan Association v.of law. Cool. Const. 20Topeka,

655, 663,662, 664. In itno sense would be a ruleWall. oflegal
1 Bl. Com. 44. It would no more becivil conduct. law within

of the of itthan wouldthe begrant law-making power,meaning
the of the fifteenth articlelaw of the land within of themeaning

“ The whole of burdena cannot bebill of thrownpublicrights.
him,individual under of noron a can onepretence taxingsingle

another,to the of norbe taxed debt one of thecounty pay portion
the debts of the whole state. Theseto are notstate thingspay

the of thefrom because did notpowers legislature,excepted they
the ofto the Aassembly by general grant legislative power.pass

not An act ofwas necessary. assembly,prohibition commanding
done, law,bethem to woidd not be a but anor authorizing attempt

sentence, order, Black, J.,or decree.”to a C.judicialpronounce,
not,.148,21 Penn.v. St. 168. Itin wouldPhiladelphia,Sharpless
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exercisebe an of to either branch of theany power granted government.
Elliot,R. R­ . Co.v. 451,Ashuelot 58 N. H. 456-458.

When exactness is in the exercise or vindicationimpracticable
an asserted it does notof follow that the does notright, right

exist, or that it is of vindication.incapable wasjudicial Slavery
theabolished reservation ofby the his-equality, notwithstanding

and inevitable fact oftorical The common ofinequality. right
divided;and air cannot be but the whole title islight correctly

vested innot therefore the or in those whose numberstrongest,
combination for the timeand make them an effectivebeing major-

areThere that cannot be ad-ity. many rights mathematically
of andRights arejusted. property, reputation, person, family,

law,defended due of a measure of dam-by processgenerally using
lessfar accurate than arithmeticalages computation. Equality,

the andsource sum of all and thepractically sub-being rights,
constitution,of the is notstance abolished the ofby impossibility
and it withmaintaining enjoying precision. Many requirements

law, statutes,common the constitution,of the and the are answered
error,free from andreasonably sufficient forby approximations,

ofthe substantial Thepractical purposes justice. ofdifficulty
into the shares which thedividing public expense members of the

contribute,are bound to does not insertcommunity in their con-
man,oftract a the share of one orpower imposing class offamily,

man,another or class.men upon family,
coulda have been inserted inSucb 1784.power “All men are

free; but some be bound to theequally may involuntarily service
others’ shares of the commonof burden. All menbearing have the

natural, essential, and inherent of andright acquiring possessing
but, in this be vio-dividing public expense,property; right may

one’s to somelated otherby transferring any orproperty person
for no and withoutpublic purpose, Gov-persons, compensation.

benefit,is instituted for the commonernment and secu-protection,
of the whole and not for the interest orcommunity,rity private

man, men;of one or but,class ofemolument inany family, the
of the ends ofdivision public expense, begovernment may per-

classification. member ofverted theEvery has aby community
life,to be it in the ofprotected hisby enjoymentright liberty,

he is therefore bound toand contribute his share in theproperty;
such butof this isprotection: not a constitu-obligationexpense

one; the share which onetional member is bound to contribute
member;frombe collected another and all the ofmay property

man, or class of menone be taken taxationfamily, may toby pro-
man,ofthe untaxed anothertect orproperty class. Nofamily,

life,shall be of his or estate butsubject deprived theliberty, by
but,land;of his or the law of the fault,withoutpeersjudgment

trial, notice, or his estate becompensation, taken from himmay
to his for aand neighbors, agiven private purpose, by classifying

method of and suchdividing public expense; a transfermaking
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taxation,an act entitled an act of is law within theby making
of this instrument. is tomeaning Authority granted impose

assessments, rates,and and andlevy proportional disproportional
contract,taxes.” such a taxation have been made anBy might

to the ofruleexception equal rights.
valid,An act entitled an act of betaxation not anmay although

of theexercise of the constitutional shares of ex-power collecting
The title be an immaterial misnomer and error of formpense. may

and the act be an exercise of some of the otheronly, may powers
benefit,which for the common andprovide andprotection, security,

which be under the name of themay conveniently grouped protec-
fine,tive A this ispower. as usefulimposed by power, practically

amount;to the as a tax of and agovernment equal lawprotective
is not invalid because it Vice,revenue.merely produces public

and crime be and apauperism, may suppressed prevented by variety
life,of measures. In health, morals,behalf of and theproperty,

social contract bemay performed by destroying buildings, burglars’
tools, and andgambling counterfeiting implements, intoxicating

fire,The mental,of andliquors. spread disease,and moralphysical,
be action.may stopped Destruction beby vigorous may protection.

State, 504,Peirce v. 5 How. 589. For the common security, by
the of his land,and the ofjudgment law the anpeers offender-

be estate,of hisdeprived and life.may beliberty, Wrong may
obstructed and methods lessrepressed severe thanby capital pun-
ishment. The seek,protective courses,mildpower tomay by

evil,lessen an or check its increase. Instead of thedestroying
life, or of itliberty, property theirwrong-doers, may discourage

business,noxious and restrain it within certain bounds.
“In enacted,it was1715 that to nurseries of vice andprevent” there should be adebauchery limitation of ale-houses,taverns and

and that the sessions shouldgeneral license no more than eighteen
Laws,in the 1771,ed.province. 59. The constitution didp. not

abolish the to restrain the sale andright use of intoxicating liquor.
State,v.Pierce 13 536, 571,N. H. 572. A license or excise law

to control and hinder thetending of suchconsumption liquor may
be act ofan the Cool.protective 581-584;Const. Lim.power.

v.State 22 Minn. 312.Cassidy, The that can anpower destroy
article because its welfare,use is hostile to the common en-may
deavor to diminish the use an exciseby the Inincreasing price.
1787, one of Hamilton’s for the of thearguments federaladoption

was,constitution that a federal on theby duty imports single
article of ardent be made to furnish aspirits might considerable
revenue; that at a ¿£200,000;it wouldshilling per gallon produce

“that it would well bear this rate of and if it should tend toduty;
it,diminish the of such an effect would beconsumption equally

favorable to the to the morals,agriculture, to the and toeconomy,
the Federalist,health of The No. 12. Thesociety.” protective

of such a law wasoperation forward as an in itsput argument
YOL. lx. 18
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ofexcise law 1781The New liquor (amendedfavor. Hampshire
was, 27,1787, amended andthe act of Junein recognized1782) by

force after the of the constitution.in Sep­as adoptioncontinuing
1787, The law28, the excise was increased.tember liquorliquor

of the internal trade of the state.was aof 1838 liquorregulation
“ be effected it must have been to the tradetoOne object by place

existed, to beit in the hands of suitablein where personsliquors,
doubtless,business; was,and another thewith suchentrusted by

them, meas­of of to in' somediminution the consumption prevent
secure tomanifold evils from and toure the arising intemperance,

from its so far asthe benefits to be derivedthe suppression,people
State, 536,13 N. H.have that effect.” Pierce v.the act might

582, ., How.583—S.­ C­ 5 504.
in our ofthe omission of the excise clause copyNotwithstanding

constitution, the that canthe Massachusetts liquorpower destroy
its existence. Itit an excise as a ofcan discouragementput upon

excise thebe to a and destructive bymay subjected depressing
authorizes its thesame statute that ordinaryextirpation by

if the thus isof nuisances. And excisemode imposedabating
tax, it nevertheless be The constitu-called a may protection.

as of the substance ofis not so much of the namestional question
of the excise laws of 1781 andThe preambles liquor Sep-things.

1787,28, the sole ofindicated that revenue wastember object
“laws; to raise a reve-and the title of the latter was An actthose

statute, un-nue to this state excise.” Whether evidentlyanyby
an act of the taxand intended the to bederstood by legislature

the is acan be sustained as an act of ques-protective power,power,
observenot be considered. But it is material totion that need now

law, for athat if an excise or license enacted pur-solely protective
itsthathas a to pro-accomplish purpose,pose, practical tendency

than the derivationof revenue is no unconstitutionalduction more
cases.of revenue from fines in criminal

had no toThe of the confederation of 1778-1789 powercongress
Const., 232, 240,1 253-taxes or to raise revenue. ss.Storylevy

2; 5, ;Consts., 7, 8,258; p.art. arts. 61 U. S. Charters and p. p.
9, 8, nationalarts. 9. constitution was aOur state substantially

effect, 1789,1784, to when the federalone from when it took gov-
now, inwent into And it is nationalernment -exceptoperation.

tohas beenthose matters in which national thepower granted
dutiesBefore the state ofUnion. powersupreme legislative laying

constitution, statethe federal we hadon wasimports suspended by
tariff act of 1786tariff laws. The of the New Hampshirepreamble

“was, andWhereas duties on articles of thethe producelaying
not a consider-manufacture of countries will only produceforeign

state, but tend to the manufac-able revenue to the will encourage
of those articles in the same.” That was an expressturing many

ofof revenue andavowal of the double purpose encouragement
named in thehome manufactures.- Nails were the articlesamong
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1789,The of act of “An actact. an entitled to encour-preamble
“was,state,”the of nails within this Whereas aage making gen-

of withineral nails this state wouldmanufacturing prevent great
ofsums sent abroad for thatmoney being purchasing necessary

article, and ofbe a means whosepoormay employing people,many
time will andotherwise be lost to themselves andmisspent totally
the The act offered a thefor manufacturecommunity.” bounty
of ofhundred thousandevery wrought twenty-penny, ten-penny,

and nails.six-penny, four-penny
“1786,Another act of entitled An act theto manu-encourage
state,”of linseed oil this inwithin afacturing thatreciting preamble

“ fromthe of oil flax-seed this statewithin will fur-manufacturing
nish for have a influence onemployment poor persons, thehappy

trade,ofbalance and contribute to the wealth of thegreatly good
state,”of this linseed oil frommills taxationsubjects exempted for

1787,ten an act of mills for andyears. By rolling,slitting, plat-
iron, nails,and for were froming making taxationshops exempted

for ten of suchThe owners mills to havewereyears. annual
infor theirabatements seven taxes for asyears asmany poll-taxes

of workmen in such mills. A ofthey employed proper bounty
£100 was offered for the erection and of such a millcompletion

state;firstwithin the ofone that kind the andin theyear, being
mill,first with its mill was from taxation soprivilege, exempted

1789,as it to be incontinued the business. Inlong occupied aby
act, ofsimilar the manufacture sail-cloth 1792,was Inencouraged.

act, entitled “An act toa the manufactureten-years ofencourage
taxation,subsidized brewers frommalt liquors,” forby exemption

“inreason thethe thethatalleged (stated manufacturepreamble)
willof malt in this state tend toliquors dimin-agriculture,promote

use of ardent andish the the morals and healthspirits, preserve of
1786,the An act of in a that thepeople.” reciting preamble impor-

of certaintation articles would the manufacturesgreatly promote
state,of this allowed those articles to be free fromimported duty.

Another act of 1786 and silver fromexempted gold duties,import
in theon the that theground (stated ofpreamble) importation
state,and silver into this to orfor manu-gold exchange produce

thereof, muchfactures would more the interest of thepromote
of the same than the of luxuries.good subjects importation foreign ”“1816, act forIn An the of manufactures ex-encouragement

twofrom taxation for an amount notempted years exceeding
$10,000 of stock in each and“capital employed every manufactory

state,established in this fornow the of cottonmanufacturing yarn
cloth, cloth,and cotton of woollen and and ofwoollen salt.”yarn

of a orThe out of thepayment bounty subsidy public treasury,
the be made in andthe form under theprotective power,by may

of a tax “Aname law which all real estateexemption. subjects
ofto taxation houses and thusexcept public parsonages,worship

all other toestates direct to thecontributionsubjecting public
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such to contribute to theall otheras compelseffectuallycharges,
that maintains the church andof the institution parsonagesupport

effect,to that In itsdirect object. practicalaas appropriationby
from state to church.”direct the theis asuch subsidyexemption
of TaxChairman Commissioners (1876),of Judge Sawyer,Report

method ofhas been as aTax adopted expending39. exemptionp.
has been exercisedThe power by givingmoney. protectivepublic

taxation,from as well as bountiesof by givingbounties exemption
the con­The whomobtained taxation. generation byof bymoney

the sum ofunderstood state could awas paystitution adopted
individual, himfor ato an public purpose, by exemptingmoney

of under­the same amount tax. notthe of Theyfrom didpayment
virtue in thewould be constitutionalthere any going throughstand

him, and itfrom immediately payingform of collecting money
Whether, ofin or the instances ofhim. all exemp­to anyback

exercised, wetion, has beenthe constitutionallyprotective power
Thatnot now may discourage many thingsneed inquire. power

revenue,to the andcontributionsare injurious by compulsorythat
that beneficial from thearemany things by paymentsencourage

ale-housesand the con­The same has discouragedrevenue. power
license,excise, andof liquor,intoxicating by prohibitorysumption

andinto thethat money public treasury, encouragedlaws brought
thatmalt an was aof pay­the manufacture liquor by exemption

the The of boun­out of same treasury.of a paymentment bounty
ofand the contributionstaxties receipt compulsoryexemptions,by

revenue, notaffect the aretheunder power, though theyprotective
of tax which col­the theto confounded with powerbe operation

the of Cool.the constitutional shares of expenselects protection.
10, 11, 152; v. 88 Ill. 221.C. P. P. Co. Chicago,Tax. &

tax, 115,L., 12,c. ss. is a discour­so-called (Gr. 13),The dog
of and animals that arekeeping, raising gen­owning,agement

595;often mischievous. Cool. Const. Lim.andunprofitable,erally
113, 114; Ex110,Roberts, 3 Tex. Ct.N. H.Ornev. 51 Cooper,parte

fixed, the of theThe to be are not valuesums489. paid byApp.
rule,'without to thean,but equalityby regardarbitraryproperty,

law,the it callsin a tax. This ofessential althoughprovision dog
tax, which, ina act theis an ofthe exaction protective power,

theof the same authorizesother sections licensing, regu­chapter,
beasts,of as theand dogs excepted byrestraining, killinglating,

rules of and sec­out the in othercommon law of ordinary property,
wolves, bears,the same offers bounties fortions of killingchapter

wild-cats, foxes, and hawks.
Massachusetts, the fifteenof in force here lastAn act during

for itin-that a reasonof our union with taxingcolony, gaveyears
month, of the Mass.inerant merchants and year.peddlers any

1718,ofCh., 21,c. act entitledAnc. s. 5. The New Hampshire
hawkers, and had the“An act peddlers, petty-chapmen,”against

“ of hurt tois madeWhereas complaint greatfollowing preamble:
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trade, hawkers, andpeddlers,of occasionedthe byand decay
to vendtheto and fro country,throughpassingpetty-chapmen,

merchandises, much of which waswares, purloined,andgoods,
trades,men ofso that diversand stealing,obtained robberyby

fame, left offhandierafts-men, none of the bestand others having
businesses, hawkers,turntrades and peddlers,of theirthe exercise

“For of which mischief” peddlingremedyand petty-chapmen.”
¿£20. Laws, 1771,of ed.under awas penaltywholly prohibited,

thefor poweract a reason exercising protective62. This gavep.
the evilscan actthe thatand power againstagainst peddlers;

the lesser coercionmentioned, can also actthere byby prohibition,
of49 of the Lawsexcise license.and restraint of and Chapter

an annualto the stateof lightning-rods pay1878 requires peddlers
fee,$500. the of theamount of thelicense fee of The provisions

act, of much ofnotorious charactersection of the and thesecond
exhibited intrafficthe recent (notlightning-rod unfrequently

Inis theshow that this protective.proceedings), legislationlegal
kinds, endor-suits oftrial of various including many brought by

it isandof notes for articlessees patent rights,given patented
that the are againstmanifest cotnmunity insufficiently protected

laws forof Excise and licensethe frauds transient persons.many
evils are not of the taxor of such actsthe prevention mitigation

power.
ofthe defendants are not theIn some equalsimportant respects

enlisted, car­as commonmen in have voluntarilygeneral. They
Others,riers, in sellin the service. other occupations, maypublic

others;some, refuse torefuse to sell totheir services to and may
toexorbitant and sell oneto for ansell price; mayany except

more, less, Theto for than a reasonablefor and another price.
servants, areAsdefendants have not this liberty. public they

reasonable-compensation.all,to render service to for an andbound equalequal
Railroad, N. H. 430. But thev. 52McDu­ ffee

business and thedifference between their public private employ­
involun­is not for them" to thements of others authority binding

ofservice of others’ shares public expense.private bearingtary
make for and fix­The can provision ascertainingprotective power

morereasonable of their in somethe amount compensationing
suits them andmode than a of betweenconvenient multiplicity

been statutes the reason­their There have requiringemployers.
ferries, canals, and toll-­of the ofable compensation proprietors

service,in the to beand others voluntarily engaged publicbridges.
28,in Act of Feb. 1783established (Laws,judicial proceedings.

4;1863, 1878, 150,1789, ; 2,805, c. s.Laws o. s. Lawsed. p. 233)
in the of railroad ex-­3. But for a on this casesubject,provision

carriers, ofor common an divisionother unequal publicpressmen
is not a constitutional substitute.expense

of such not fixedThe reasonable rates byexpressmen being
law, called, bea tax so mightlegal process, railroad-express
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to be an act of like a excise. Itliquordesigned discouragement,
tbe of railroadtend towould discourage employment expressmen

rates,tbeir and to other carriers who can-increasing encourageby
with railroad without thenot successfully compete expressmen

Butof a tariff. there is no for whichassistance purposeprotective
statute on which this suit is was de-can thewe broughtpresume

be a or act of theto discouraging encouraging protective,signed
power.

tax law be to be act ofA railroad-express might designed an
taxation, a burden totransportationlaying upon railway-express

distributed, law, thenatural ofbe by among purchasersequally
customers,and their as a tax laid on arti­such transportation any

is distributed the consumers or users of theofcles amongproperty
the col­The be to make merearticle. object expressmenmight

35,Nevada, 39, ;v. 6 40 Rail­of the tax.- Crandall Wall.lectors
294, 298;284,15 Wall. Henderson v.v.road Pennsylvania, Mayor,

259, 268; Richmond, 1, 27;U. v. 26W. T. Co. Grat.92 U. S.
185, 196;in 4 Southern Law Rev. MorrisonS.)Judge Cooley, (N.

538,Manchester, 554,N. H. But there is58 555. inv. nothing
statute, business,ofof this the nature the or the his­the language

times, to show that theof the having any tendency legislaturetory
in view. And before the ofhad such an object examining validity

of orstatute as-an act or anthe encouragement,discouragement
the whole of a tax tocommunityupon self-distributingimposition

in addition to theircollected railroad reasonablebe by expressmen
we to have some evidence theought rebutting pre­compensation,

did not intend tothat the authorize suchlegislaturesumption
either to add to their as much as this statutechargesexpressmen

state,to to the or to raise their abovethem pay chargesrequires
of law. It does notreasonable standard the commonthe appear

make itwere so low in 1878 as to thatthat their charges probable
them; and a constructionintended to increase au­the legislature

increase of them a reasonablean beyond compensationthorizing
be more' to thwart than to out thewould likely carry legislative

purpose.
draft act had the title of a tax law.In its theoriginal Report

1878, 1878, 51,In of c.Commissioners of 186. the Lawsof Tax p.
Laws, 63, itthe title of a license law. In the Gen. c. hasit had

““ or Its mustthe title of Taxation Licensing.” constitutionality
character, the end to beits real andupon designeddepend upon

not its title or Pierce v.and upon professions.”accomplished,
“536, 580,State, In whatever a statute13 N. H. 582. language

framed, its andbe its must be determinedpurpose bymay natural
259, 268;Henderson v. 92 U. S. Rail-reasonable effect.” Mayor,

Husen, 465, “If the andv. 95 U. S. 472.road practical operation
assessment,of authorized an act of theeffect an legislature,by

tax on the of certain individuals orwould be to alevy property
to onfrom which all others were so as throwexempt,corporations
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the burdens ofshare of raisingaclass disproportionatea particular
benefit, it wouldwithoutfor equivalentpurposes anypublicmoney

act ofto declare it to be an unauthorizedof the courtthebe duty
in theform whichof theirrespective particularpower,legislative

of the actbe Thetax validityor might imposed.assessment
of itssubstantial nature and provi-on the operationwould depend

in which weresions, on the formal expressed,and not language they
intoto be carried effect.”in which wereon the modeor they

Co., 298,12 Allen 301.M.Com.v. H.
that tobeen in none occursthat has andIn no view suggested,

thebe held to be an act ofus, power.this statute protectivecan
the of railroadtaxation express-an act of increasing chargesAs

services,their andreasonable foramen compensationbeyond
theas collectors of a tax laidthem upon general publicemploying

it lacksare orwhom charges indirectly paid,express directlyby
ofof such a As a taxationevidence legislative design.necessary

it an division ofmakes public expense,such unequalexpressmen,
theirthem to the service ofbinds neighbors’and private paying

law,are to the uniformshares. byExpressmen subject, general
that,In addition to thistaxation of the whole community. special

israilroad a tax whichlaw put uponupon expressmen nobodyputs
income,it is a taxelse. Whether imposed upon person, property,

Itbusiness, or is immaterial. is areceipts, profits, earnings,gross
to and from whichone class of men aretax which required pay,

It is a of divisionothers areall exempt. perfect example unequal
It does not tend towardsof equal rightpublic expense. by any

it,but is as as from andof distant possibledegree approximation,
to it. It is andinequality, purediametrically opposite simple.

considered,other which need not be becauseThere are objections
is If a tax ofthis one decisive. twospecial, discriminating per

cent, alone,could be taken from one class of men a similar tax of
cent, man,hundred could be taken fromone anyper any family,

men; man,of one one or one class could beor classany family,
out, to all the of the commonandsingled compelled pay expense

thusof and all others could bebenefits dischargedgovernment,
their constitutional contribute then- shares.from toobligation

The action cannot be maintained.
Case discharged.

Smith, JJ., did not the concurred inFoster and sit: others
the result.


