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&v. a.Kimball Lancaster

The willinterpretation of a is the ascertainment of the testator’s inten-
tion ; and the of intention isquestion ordinarily determined as a ques-
tion of fact by weightthe natural of competent evidence, and not by
rules of law.

Equity,Bill in for an of the claimsadjudication conflicting
of the defendants to a balance in the hands of theremaining plain-

■tiff as trustee under the will of Charles TheMoody. following
are the material of the will:provisions

“2. I and mito said wife income ofgive the allbequeath my my
real, mixed,and said toremaining beproperty, personal, property

executor in the hands of John Kimballplaced by my plain-[the
in trust for the use and benefit of said hertiff], wifemy during

if in the of saidlife, provided, trustee the income ofjudgment—
said is not sufficient for the and maintenance ofproperty support

wife,said then said trustee is directed to so much ofmy expend
the for her as he deems and I author-principal support necessary;

him toize sell and of said licensewithoutconvey any property,
from the court of and to execute as and valid con-probate, good

of the same as I could do ifveyance living.
“ wife,3. After the decease of said I and themy give bequeath

trustee,then in the hands of said to beproperty remaining paid
* * *Neal,him asover follows: To Frances M. ifby living,

$2,000, $1,000;the sum of not to her heirs the sum ofliving,—if* *Ames, $100,to Phebe if the sum of not liv-living, —if* * *;the same sum to T. Kimball to A.ing, Myra Lucy
;Lancaster of the the sum of $200 to Janedefendants],[one* * * $200; Jane,the sum of to the children of saidMoody,

$200 each, deceased;then $200and to the heirs of each toliying,
Rolfe, Rolfe, $100.”Charles M. son of J.Mary

the fourth clause of the will the is execu-By plaintiff appointed
codicil, $200;tor. a the testator to J. Rolfe re-By gives Mary

$1,000 Neal,vokes the of to the heirs of Frances M. andbequest
“$2,000,them if the said is notFrances at the deceasegives living

“wife;”of said and directs that the be withinmy legacies paid
thesix months after decease of said wife.”my

1869,testator died in noThe lineal descendant. Atleaving
next of kinthat time his was his brother died inwhoonly Joseph,

March, 1879, Lancaster,a A. ofone theleaving daughter, Lucy
defendants; Rolfes,the sons of a deceased and otherdaughter;

children of a deceased son. All the defend-beinggrandchildren,
ants are heirs-at-law. The testator’s widow died in Octo-Joseph’s
ber, At that time the testator’s next of1879. kin and heir-at-

was A. Lancaster.law Lucy
of two of hisThe will W. H.Joseph gives grandchildren, Moody
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ofresidue of thethe rest and propertyJ. F. “alland Moody,
the of decease.”1 be at timewhich mypossessedmay

thetrust allexecuted his and legaciesThe paidhavingplaintiff,
his account insettleddirected the will of Charlesas Moody,by

$1,909.38court, balance ofthere is in his hands athe andprobate
notof which the will does provide.for the final disposition

Stevens, JohnJ. F.for H. and Moody.Leach W. Moody$
$1,909.33,Kimball, holdsthe will of Charlesas executor of Moody,

thewhich, interested, ofwas notas admitted all disposed byby
widow, the in-5, who held1869. Hiswill. diedMoody April

life, 1,1879. Hisher diedcome of the whole October onlyduring
testate,decease,brother, diedand at hisheir-at-law Moody,Joseph

2,1879. ofAll claimants are exceptMarch Joseph,grandchildren
Lancaster,Mrs. who is a daughter.

heir-at-­his brother andAt the death of Charles Moody, only
law, not dis­a remainder in all estatetook vestedJoseph Moody,

;N. Mc­Call’sof his will. v. 52 H. 270Burleigh Clough,posed by
363; 100 343. This es­56 Penn. St. v. Mass.Loring,LoringAppeal,

“ is, thatin the decease. The ruletate vested at testator’sJoseph
life,where an estate is to a for or other limitedgiven stranger any

interest, kin,next who in that rela­then over to his of those stand
take,tion at the of the testator will be entitled to whetherdeath

not,or the devise over effect.”at the when takesliving period
241;Blair, H. v.2 Jar. Wills 52. Pinkham v. 57 GliddenN.

“N. H. There can be no theBlodgett, 38 74. question, tendency
is in in re-of recent decisions favor of all estatesclearly holding

vested, vio-mainder where that can be done without too great
Wills, II, 14, 30,c. s.lence to the used.” Red. part p.language

612; Mortimore, theMortimore v. 8 Law 348. OnlyReporter
of testator the atdeclared intent the can vestingexpress prevent

the No such intent is here manifested. Ontestator’s decease.
thethe the that the testator’s will omits to mentionfactcontrary,

brother,name of his while his brother’s childrenmentioningonly
circum-as the fact that his brother was inlegatees, poor—and

stances, hisas be inferred from the of estatefairly inventorymay
$514.50,later, afiled a few as assets onlyyears showing —raise

that the testator either intended his brotherstrong presumption
heir,his or intended toshould take the remainder of estate as

to havemake him his andlegatee, forgot- any residuaryresiduary
Lancaster,inserted in the will. Mrs. the who claimsclause party

decease,not vest the testator’s receives athat the estate did at leg-
will, from which it is to he$200of the fair presume gaveacy by

theher he intended. The records show thatall probate personal
to of debts andestate of Charles was all applied paymentMoody

administration, toof that specificallybequeathedexpenses except
widow; came to the hands of thethe that the real estate which

oftrustee, his actual sales and the wasas shown inventory,by
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estate, of$7,000 This real at the death Charlesabout in value.
devised, thenot descended to Joseph Moody,Moody, being only

kin, to the as fixed statute ornext of widow’ssubject rights, by
$3,700 L.,will, inthe and the of G.given payment legacies.by

203, to before a salec. s. 1. The things necessary happenonly
in this estate in wereto vest an absolute fee realsimple Joseph,

$3,700widow, inof and the ofthe death the legacies.payment
and latter could beThe first event was certain to thehappen, per-

inis the of effectformed the heir. It present capacity takingby
vacant, and not theif the were to becomepossession, possession

will become vacant before the estatethat the possessioncertainty
determines, a vested fromlimited in remainder that distinguishes

4 Kent Com. 215.a remainder.contingent
in those who wereThe cases cited in favor of the estate’s vesting

death, if all casesthe widow’s are notnext of kin at quite,nearly,
or the to take inthe waswhere remainder contingent, persons

athe medium ofremainder were to be ascertained power.through
Waters, 563, in Abbott v.22 Pick. was overruled Brad-Rich v.

38;See, also, Torr, 2street, Dove v. 128 Mass.3 Allen 590.
form toIf take ofWill. Ex. 1008. beneficiaries subjectby gift,

the have a vestedthe execution ofbe defeated power, theyby
Those at that time willat the death of the donor.interest living

Trust,take, to defeat it. s. 258.if not executed Perrypower
“trustee, with to so muchof aThe intervention power expend

for Maria A. as he deemtheof Moody’s support mayprincipal
in affect the nature or of thedoes not any way vestingnecessary,”

Straw, 332;N. H. Bowditch v. An­Eaton v. 18estate.residuary
54;339; Curtis, v.12drew, Allen White v. Gray Ayer Ayer8

760;575; Burleigh v.1 Jar. beforeClough,Mass. Wills128
in trustee. Nokind ever vested the estatecited. No fee of any

continue forever. An estate whosea fee unless itis deemed may
one or more lives incircumscribed the ofduration is periodby

freehold, 3.not a fee. 4 Kent Com. Thereis a andmerelybeing,
to consti­the estate endure foreverbe a thatmust maypossibility

fee; no that the trus­and in this case there wastute a possibility
overor to of thecould havetee right possession propertyany power

form of the noof the widow. thethe death bequest,after By
“trustee; the will directs theto the butestate was propertygiven

Kimball,ofin the hands John inbe executorto placed by my
her life.” The citationsthe use of said wifetrust for duringmy

second, third,.not Thethe trustee doto a fee in apply.support
trusts that be Thefifth citations to mightand perpetual.apply

is an for us. It45 Maineone has no authoritylast relevancy.
trustee, and that its existence anothera fee in the duringholds

he could deed. Thevested remainder whichheld a conveybyparty
on this hold that the fee and es­cases cited point legalremaining

trustee, to fulfil the ofthe whentate are in necessary objects
in this case. The estatetrust. are notthe necessary onlyThey
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the lifeis the ofin the trustee duringright possessionnecessary
of The samewidow, limited powersof the with a disposal.power

case, thethe and widow in this andvested in trusteesthat were
the forof whole estateadditional of any purpose,power disposing

52 N. H.in v. C­lough,vested in the same Burleighwere person,
270, fee, or the vested remainder.awithout disturbingconstituting

asand divided between twoHow can less rights persons,powers
case, ?one of themin this constitute a fee in

of this vested remainderthe tohad disposeJoseph powerMoody
estates, even liable to be defeatedwill. All vested bythoughby

transmissible, devis­are andcondition consequencesubsequent, by
74;17;390, 38 N. H.able. s. Glidden v. Blodgett,lied. Wills

it,Green, did of thev. 13 N. H. 527.George Joseph dispose by
will,his to H. and J. F.clause in W. Moody Moody.residuary

“ and residue of the of which IHe them all the restgave property
of decease.” The other be­be at the timemay onlypossessed my

of to Mrs. Lancaster. The will madewas one card-table wasquest
1879,death,in His assets at his in as shown the1876. only by

office, were, furniture, $13.25;in theinventory probate —household
note, hands,a in executor’s$501.25. The balance the atpromissory

debts,account,his first settlement of after as shown thepaying by
records, $31.30. It seems that he in­wasprobate probablemore

will,thistended to of vested remainder the than thatdispose by
his $31.30.he made will to of this The is broadlanguagedispose

to it. His intent seems to have been to theseenough convey give
“had,all he and the courts have for a time inclinedlongparties very

ofconstruction wills which -woulddecidedly against adopting any
them;result in unless forced forpartial absolutely uponintestacy,

the fact of a will raises a strongmaking very presumption against
testator,desire,or on the of the ofany expectation part leaving any

of his estate the of his will.” Ited.portion operationbeyond
Wills, II, will,442. The in ofpart bequest Joseph Moody’sp.
“ all the rest and l-esidue of the of which I beproperty may pos­

decease,”the time of should besessed at construed as if it readmy
the I at decease. Theall own definition of theproperty may my

own,”as in Webster’s is “toverb “topossess, given Dictionary,
“to,” fairhave a to have a claim The construc­just right upon.”

stated the courttion of these words is well in v.by Hemingway
“22 Possessed was usedConn. 472. to denote own-Hemingway,

Also,and not or inership, merely personal corporal occupation.”
Jr., 816, of.” If5 “all 1 am these words closedpossessedVeasey,

will,the have thewould testatorpassed everythingthey might
have at his death.

for the liolfes. As Charles will failed toMugridge, Moody’s
estate,make a of his the of inter-complete disposition undisposed

est devolves on the or on whom the law casts thatperson persons
149; St., 184,of 2 a.Jar. Wills Gen. ss.species property.
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will,1, the estate of Charles sub-6. If there had been no Moody,
widow, once have vestedto the of the would at becomeject rights

kin. ofwas his heir and next of Part hisin whoJoseph Moody,
however,estate, of will. It matters not whetherwas disposed by

estate, It wasthe estate be as real or personal property.regarded
death,afterin life of his wife. But hervested trustees for the

will,the aand after all was that was commandeddone by portion
isof. This of theof the estate remains disposed byundisposed

law, the estate ifand the same course that whole wouldfollows
there had been no will.

same,are the it becomesInasmuch as the heir and next of kin
to kind estate was created the will.consider what of bynecessary

the thereIf as to the for widow’snot supportsurplus required
then, trustee,a sale the the assetswas life estate on a byonly,

werestill be on which certaintreated asmight legaciesrealty
The remainderwere that construction necessary. mightcharged,

vested,be to a defeatas subjectregarded, enough, thoughproperly
of sale and use in thethe exercise of the power placedby proper

not oftrustee. In there remains aevent surplus disposed byany
will,- intes­the as if the testator had diedwhich the law goesby

the ruletate. Even if the remainder be asregarded contingent,
anis the same. event occurs that makes theWhen the property

divided; but to ascertain the ben­of it is to beundisposed surplus,
statute, and back to the time of theeficiaries we resort to the go

condition,Thus, ontestator’s death. where an estate was given
was vio­a died before the conditionwith whoresiduary legatee

vested in thelated, it was held that interest residuarya contingent
“ whichto aIt was a vestedlegatee. subjectright contingency,

and in them itwas .transmissible to heirs andher representatives,
the forfeiture of the estate.”became vested in on Clapppossession
So, too, when there was a vestedv. 10 Pick. 463.Stoughton,

estate,law, theremainder, of after a lifethe operationarising by
to the lawcourt held that was to be dividedthe estate according

created, ofnot when thewhen the estates were and rightexisting
Miller v.into the hands of the remainder-men.possession passed

Miller, 414; Goodwin,393;10 Winslow v. 7Met. 1 Red. Wills
the will theMet. 363. There be an whenexception, by per­may

comesto take be to the time when the estatesons are to referred
into Dalton v. 9 Met. 37.Savage,possession.

wills, fixedtime the beneficiaries areIn the whenconstruing
death, unless thethe of the testator’sis referred toalways day

that this intention is some-otherwise orders. It is truetestator
intention, however, can beNo suchtimes found inference.by

moreover,is, in this willdrawn from a statute. There nothing
intent, such an inferencesuch nor from whichthat anexpresses

drawn; is, the will is to bethat can be said thatcan be The most
remain-a clauseas if the testator had added anyconstrued giving

beenlife estate hadkin. Now if theder to his next of previous
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that he intendedkin, it have followredofto liis next mightgiven
But,in. on thewhen the estate fellthe timenext of kin athis

all, andconnected blood athand, was notthe byother beneficiary
is, been used itthat if the clause hadthetherefore presumption

of the testator. Pink­the time of the deathtohave referredwould
Blair, N. H. 241.ham v. 57

to the of estateasthere was an uncertainty quantityIn this case
todistribution. There was none asfor finalbe leftthat would

on the deathfund wasto whatever forthcomingthe entitledperson
the of the Just asand legacies.of Charles paymentof the widow

who to havethe wereof Charles legaciesthe death personsby
thewill, the who was to take remain­sothe personwas fixed by

So, also, the inasthe statute. power placedwas fixed byder by
of those befor thethe fund legacies mightthe paymenttrustee

be andexhausted, thein the same wantingway might surplusjust
In both cases the totheleft for legatee. rightbe residuarynothing

vested, in the named the testa­in one casereceive was persons by
In bothnamed the statute.tor, the other in theand in person by

as to the amountnotwas an coming,cases there uncertainty, only
be due and when thewouldas to payablebut whether anything

the were to beon which legacies paid.happenedcontingency
338; Provoost,Townsend, Doe 4 61.2 v. Johns.v. DenioGrout

365, inis onv. 8 Cli. pointThe case of Wood Keyes, Paige directly
here,There, the created a lifeas testatorthis branch of the case.

estate, he had of the remainder.and disposedevidently supposed
foreseen,he had not there wasof aIn consequence contingency

theof after the termination ofof his estatea undisposedportion
vested heirs ascourt held that it in theestate. The theylife
testator,of the in withthe time of the death accordancewere at

as to descent.statutethe provisions
of this interestif could haveEven disposed byJoseph Moody

will, done so the use of words. Whilehe could have only by apt
in the of a under Charleshe stood residuary legateeplace Moody’s

will, the residuum of the estate in hishe not had not posses-only
sion, time when his will took effect he had no ofbut at the right

even,of action and it was still uncertainnopossession, right
thereof. Hishe ever would have inwhether consequenceanything ”“ “of the of which he bewill possesseddisposes property might” “his decease.” he not of theat the time of As was possessed

estate,of the will is ineffectual to con-remainder Charles Moody’s
case of after when theit. It is like the acquired property,vey

the real estate now own.” Iftestator “all which Ibequeaths
“this fund or to which Ihe have includedmight by adding may

be, otherwise,”tonext of kin brother Charles orentitled as my
he did not so v. 11Major,the fact remains that Wilsonsay.

; Jr., 87;Ves., Jr., Usher, Ves.,v. 11 Church v.205 Berry Mundy,
Ves., Jr.,12 426.
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Streeter, forJ. N. Marshall and Chase(of Massachusetts)
estate,in the titleA. Lancaster. A fee the real and legalLucy

estate, will,in trust Charlesto the personal given by Moody’s
;500, s. 22 Cleve­vested in the trustee thereunder. 1 Red. Wills

533;407;Hallett, Haskell,v. 6 Cush. v. 33 N. H.land Troy
90; Cooke, 1686;v. Me. 3 Bur.Pearce 45 Oates v. Will­Savage,

313-315;497;So., Trusts,v. Pres. 1 Ohio St. ss.iams Perry
21 Pick. ItHarris v. 416. became necessaryabsolutelyKnapp,

trustee,that a fee in Charles real estate should'vestin hisMoody’s
hadin order to enable him to fulfil'the of the trust. Heobjects

morebut estate which to do it. He was to usereal withnothing
unlessthan the income. How could he use of theany principal

sell,fee ? If had tohe had the he not been authorizedexpressly
“ Whenthe would have him thislaw given power by implication.

thebuta trust is declared which cannot be executed byfully
inheritance, the court will or extendtrustees antaking enlarge

the in­their estate into a fee to enable them to outsimple carry
thetention of the donor.” No would- be safe unlesspurchaser

sell, here,trustee is authorized to hetrustee had'the fee. If a as
not Trustsmust have the fee: otherwise he could sell. Perry

564;293; Field, Russell,v. 86.v. 2 B. & Ad. SearsDoe 8 Gray
trustee, therefore, widow,the life of the vestedIf the wasduring

maintained,estate, was, howthe whole as he can it bewith clearly
testator could a vestedor be that heir of the havepossible, any

estate, thereof, samein the same or in theinterest any part during
time?

exhausted, is im­fast that the estate in trust was notThe given
material, inbecause the title to the whole estate thevestedlegal

Trusts, ;trustee, trust s. 316and the attached the same.upon Perry
; ;v. 3 Ho. Lords Cas. 492 16 L. & Red.Ellcock 27Eng. Eq.Mapp,

602, 9; Ves., 344;Finch, Jr.,s. Nourse v. 1 1 Atk. 469. TheWills
and' trustee holds as a trust forexecutor the thesurplus resulting

Jur., 1208;2benefit of the testator’s next of kin. Sto. s.Eq.
Jackson, 152, 153;v. 6 EasterbrooksMass. v. 5Tillinghast,Hays

17; 348;Mence, Ves., Jr.,Mencev. 18 Ellcock v. Mapp,supra.Gray
testator,next of kin of the for whose benefit the trust re­The

resulted,sulted, those at the time the orare who were trustliving
deceased; Lancaster,the widow and A. suchwhen beingLucy

kin, Trusts, 258, 311,is to the ss.next of entitled surplus. Perry
290; 90; Bushnell,Hewlett, 2 &Briden v. K. Butler v. 3Myl.p.

232; Red.Wills, 21;8, Burn, 492;& K. c. s. Beck Beav.v. 7Myl.
Jr., 319; Robinson,Colman, Ves.,9 2Leake v. Mer.v.Cruwys

363, Hull,; 563;Waters,v. 22 21387 Rich Pick. v. Pick.Olney
Bank, 270, ;Hill 45 N. H. Pinkham v.Rockingham311: v. 273

226;Blair, N. H. 1 Rob.57 Wills 432.(3d ed.)
“The rule cited and relied that where an estate isupon, given

life, interest,for or toa other limited then overto stranger any
kin,of those stand in that ofhis next who relation at the death
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take,to nottestator will be entitled wdiether or attbe theliving
effect,”the devise over takes has nowhen toapplicationperiod

life,the case at bar. The of the estate for or other limitedgift
interest, estate;not exhaust thedoes whole there remains a cer-

interest,tain, definite, the of which ispresent enjoyment simply
and and the decease of the testator this in-only postponed; upon

thereto,the entitledterest must vest in and the estate willparties
But, bar, estate,thus be in the case at the wholeupheld. upon
testator,ofthe decease the vested in the trustee the life ofduring

will,widow; and, the ofthe terms the the testator ofby disposes
decease,the in the hands of the trustee at herremainingproperty

and whether there will be or not canany undisposed surplus only
be known after the widow’s death and of thepayment legacies.

not, fact,then there was in law or inUntil any undisposed surplus.
reason, ideas,It to andis a confusion of to that therecontrary say

was an in the hands of the trustee whilst theundisposed surplus
was and when thewidow was used for herliving; principal being

benefit;towith the whole estate for hersupport, authority expend
and when it could not be known that there would bepossibly any

life,or even to her her because itsurplus, enough support during
live,not becould known how she would nor how much wouldlong

be for maintenance. mosther At there was a mere orrequired
naked possibility.

The trustee had a considerable of theexpended portion principal
widow, and,fund in of the reference theto rec-support by probate

estate,inords Charles it will be seen ifthat the widowMoody’s
had lived a few the whole trust estate would haveyears longer

exhausted; sobeen that there would not have been no undis-only
Hence,but for the whether thereposed surplus, nothing legatees.

bewould to the widow herenough lifeproperty support during
live;shehow and whether there woulddepended upon long might

forbe the not howanything thelegatees depended only upon long
live, butwidow how much would be for hermight required sup-

; and whether there would beport any undisposed surplus depend-
ed not the of the widow’s life and the amountonly upon length

comfort,her trustee use for her but also whether theremight
trustee, decease,would be in the hands of the her moreupon any

than to the Thus it will seen thatbe whetherenough pay legacies.
there would be or not rested a doubleany undisposed surplus upon

as a a thereand could notcontingency, possibility upon possibility,
be said to exist or interest inproperly suchany present vesting
1 lied. Wills 388 and n.surplus.

It the will of Charles that it hiswas intentionappears by Moody
to the of the if whichpostpone re-vesting property, any, might

wife,main the ofdeath his until herupon decease. The estate
life,was vested in the trustee her with to use theduring authority

same, be,whole of the if need for her The aresupport. legacies
condition that the survive his wife.given upon The clauselegatee



v. [Merrimack,KIMBALL LANCASTER.272

wife, I andof saidwill, bequeaththe decease givehis “After myin
trustee, to bein the hands of saidmythenthe remainingproperty

him,” etc., that such was his intention.showsover clearlybypaid
the of hisdid not divest trusteeof the widow legaldeathThe

orHe had a furtherthen dutythe remaining.title to property
; and when theseof the legaciestotrust discharge, payment—the

remainedstilltitle to thethe undisposed surpluswere legalpaid
Russell, thethe ofWhenSears v. pirrposesin the trustee. supra.

anand there was then foundtrust had been accomplished,original
law,trustee, thisthe the atin the hands of pre-surplusundisposed

for the benefit of the testator’sa trust thereonraisedcise juncture,
in a could be raisedof kindkin. No interest surplusnext of any

couldthere was a and therein one until surplus,for or vest any
until after the death of the widow.benot any surpluspossibly

vest, the entitled areinterest andthen could personsNot until any
2the interest vested. Red.of the time whenascertained asto be

to testator’s heirs-of the414. devise orWills A bequest property
at-law, estates, isand the remainderthere arewhere intervening

reference to those who shallconstrued aswill be havingcontingent,
the estate vests inheirs at the timethe relation of posses-sustain

if Charles had892. that providedsion. 1 Red. Wills So Moody
“ that, if is Iwill, thereafter the any surplus, givein his legacies,

kin,” itof would have tothe to nextsame goneand mybequeath
Or, if hehis widow’s decease.kin at or afterhis next of living

will, if there should beafter the thatin hishad legacies,provided
trustee,should, his be divided andthe paidsame byany surplus,

more, then,kin, nothe statuteto his next of saysover ——and
and to theit would beto the of amongauthority,according weight

decease.kin at his widow’snext of living
however, for the benefit of the testator’sIf, the trust resulted

decease, suchhis asof kin who were at Moody,next Josephliving
nokin, will. lie hadnot of thisof could surplus bynext dispose

in allhis life the absoluteinterest in it. During propertypresent
thereto,trust, with full ofandthe estate in' subject powergiven

trustee, no timeand there was thereforevested in thewasdisposal,
orhe had transmissibleof whenthe life anyJoseph Moodyduring

he had to the sameinterest therein. If duringdevisable any right
life, but a mere or nakedit was not a as possi­his property,right

2 Hill Ch.devisable. Deas v. Horry, (S.which is neverbility,
; 118;244, 247, & Raw. Vaw­Crawford,248 v. 17King Serg.C.)

50;203; Platt,v. Beav. HallGeddes, 1 Russ. & M. Stead 18v.dry
422; Kebbell, Ves., J.,Nute, v. 3 363.38 N. H.v. Batsford

deceasehad at the time of hisBut if any rightJoseph Moody
ofwhich he haveor in the trust estate byinterest might disposed

It not in hiswill, not do so. washe most did propertyevidently
dominion, and which was sub-over which he had actualpossession,

undertakesand Heto his immediate control onlyject disposition.
his actual or imme-to inin his will possessionbequeath property
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control;diate that which he was accustomed to treat and call his
Thisown. is the natural and obvious of the operativemeaning

will,in his theirwords and and heordinary popular signification;
sense, intention,uses them in that and his fromclearly gathered

will,the must in itswhole construction. Blake v.govern Bunbury,
Jr., 194, 4; 432,Ves., Wills, 16, ;1 n. 436,1 Red. 17p. pl. p. pl.

; 438, 2,pl.24 etp. seq.

Dob, C. J. The of a will is the ascertainmentinterpretation of
;the andtestator’s intention the of intention isquestion ordinarily

determined as a of fact thequestion natural ofby weight compe­
tent 191, 197,evidence. Rice v. 56 H. 198, 203;N.Society,

Bartlett,v. 58 H.Brown N. 511. In this case there is no statute
intention;that defeats the rule,testator’s aand thatlegal having

effect, court,cannot be invented the and cannot beby enforced
unless shown haveto been enacted a authorizedduly by tobody
make law. There is a in hands,balance the trustee’s which has

used,been held and will,to the order of theaccording theduring
widow;life of the testator’s but the will does not direct how it

shall be of after her death. We think thedisposed will proves
the fact that the testator intended no orlegal titleequitable of
this balance should vest in other than the trusteeany andperson

her life.widow The balance to A.during Lancaster,goes Lucy
who the testator’s next ofwas kin at ofthe decease the widow.

Decree accordingly.

Foster, J., did not sit: the others concurred.

Osgood v. Jones.

toThe court decline act as of thejudges election of a treasurercounty
ascertaining andbefore the ofdeclaring result the returns.

Motion, afor recount of the cast for ofvotes treasurer this
election,at the last and for ofa trial the whethercounty question

theorthe defendant was The motionplaintiff elected. was made
term,atthe this before theplaintiff the result ofby town-clerks’

declared.returns was

andChandler forMugridge, the plaintiff.

Streeter,Chase thefor defendant.
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