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extent necessary to give him a complete title. See Brinkerhoff v.
Brown, 4 Johns. Ch. 671; Dauchy v. Brown, 24 Vt.197; Cambridge
Water- Works v. Somerville Dyeing, fc., Co., 4 Allen 239. And
we have not been able to find a case where, under a statute like
ours, the creditor has been compelled to resort to an attachment,
or to the application of any particular fund or security before
availing himself of the right of action prescribed by the statute.

These suggestions also dispose of the defendants’ claim that the
plaintiffs should first exhaust their remedy against Dunsmore and
Willard, who, having no right, it is claimed, to ereate the relation
of principal and surety between themselves and the company, are
directly liable to the plaintiffs as principals. Without considering
how this might be in a suit between these men and the company,
we do not perceive any reason why these plaintiffs, who have acted
without any fraudulent or sinister purpose from the beginning,
should be compelled to seek thoir remedy first against the sureties
on this note.

The plaintiffs are entitled to a decree.

Case discharged.

STANTRY and CLARK, JJ., did not sit: the others concurred.

CAIN 9. DICKENSON.

An action on the case for deceit may be maintained for false representa-
tions by a purchaser of property as to his ability to pay for it.

The giving of a note for property so purchased, and a part payment, will
not defeat an action by the vendor upon the false representations,
when the receipt of the money is accompanied by the statement that
it will not be received if it is to be regarded as a waiver.

In such cases the plaintiff may be required to surrender the note before
taking judgment for his damages

Casn, for deceit in the purchase of hay. Facts found by a rei-
eree. The defendant told the plaintiff he would purchase the hay
if the plaintiff would trust him, to which the plaintiff replied that
he would take his note for the hay if he would make it appear
that he owned certain real and personal estate which the defendant
then deseribed and represented that he owned, but which he did -
not own. The plaintiff, relying on the representations, which were
false, took the defendant’s note, and he removed the hay. Subse-
quently the plaintitf demanded payment of the note, and the de-
fendant paid $50 on it, the plaintiff stating at the time that he
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should not take it if it would prevent his arresting the defendant
for obtaining the hay under false representations. The defendant
claims that by accepting the $50 the plaintiff waived the tort, and
that he is thereby estopped from setting it up.

Dodge, for the plaintiff.
Brown, for the defendant.

StANLEY, J. The finding of the referee establishes the fact
that the plaintiff parted with his hay, and took the defendant’s
note for it, relying upon the representations of the defendant as to
his ability and means to pay it, which were false, and known by

" the defendant to be false, and ‘which were made to induce the plain-
#ff to part with his property.

It is a principle of natural justice, recognized in the law, that
fraud or deceit, accompanied with damage, is a good cause of action.
Powers v. Hale, 25 N. H. 153 ; Newell v. Horn, 45 N. H. 422. 1If
the purchase of goods on credit by fraudulently representing or
causing the owner to believe that the purchaser intends to pay for
them, or by concealing the intent not to pay for them, is a fraud
such as takes the debt thereby created out of the operation of a
discharge in bankruptey (Stewart v. Emerson, 52 N. H. 801), it
would seem that the purchase of goods or property upon such rep-
resentations would support an action on the case for deceit.

/  But the defendant says that the plaintiff by receiving part pay-
ment of the note affirmed the sale, and cannot now maintain this
action. This suit is not brought for the recovery of the goods.
The plaintiff asks to recover the damages to which he has been

_.subjected by the defendant’s fraud and deceit. The part payment
of the note did not condone the fraud ; it only mitigated the dam-
ages to the extent of the payment. But if part payment might
under any circumstances have that effect, it could not here, for the
plaintiff at the time stated that he did not waive his right to dam-
ages for the fraud.

It is suggested that the plaintiff ought not to have judgment,
because he may have parted with the note, and thus received full
value for his property. The case does not show how this fact is.
If the plaintiff has, in fact, received the full value of his property
in this way, he cannot maintain this action; but if, on the con-
trary, the note is unpaid, and the plaintiff will bring it into court
and surrender it to the defendant, or file it with the clerk to be
cancelled, he may have judgment for the amount found by the ref-
eree. Hobbs v. Hobbs, 58 N. H. 81; Wood v. Garland, 58 N. H.
154 ; Morrill v. Hovey, 59 N. H. 107 ; Northumberland v. Cobleigh,
59 N. H. 250, 256.

’ Case discharged.

All concurred.




