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the act oí thethat the removalis evident that the wasallegation
The Ibe and that the cannot recover.town cannot proved, plaintiff

servant, does not!orof master and andprincipal agent,relation
■exist, superiormaxim doesand the notrespondeat apply.

Case discharged,.

Bingham, J., did not sit: the others concurred.

GRAFTON.

SocietyTilton, a.&v. TheEx'r, American Bible

“ severalA being given beingto the Bible therelegacy Society,” and
in-made, societyBible societies in theexistence when the will was

Andtended the evidence.by maytestator be extraneousbyidentified
in thetakenannuallyevidence that a contribution one wasfor of them

church theof which testator a member is admissible.was
denomination,custom,similarWhether a in other of the samechurches

histois remote in to had cometoo an inference that itplace justify
trial term.is a of to be theknowledge, fact determined atquestion

knowl-When a does not has nodemand his helegatee legacy because
reason, toit,of it is the of theedge duty executor, beingthe aware of

thehim information of it to whomgive the If is so doubtfulbequest.
todutythat the hisbelongs it,executor cannot it islegacy safely pay

theinstitute a a oflegal proceeding delaywithout for decisionjudicial
Andquestion. although, nonperform-in of theconsequence executor’s

duties,ance these the entitleddemanded,of is not islegateethelegacy
to after the end ofinterest a from theyear testator’s death.

Tilton,Equity,Bill in of thethe executor will ofby Joseph
the foundof the third item of Factsfor the will.interpretation

“is,the third the Biblecourt. The item I and toby give bequeath
Mission the Home andMissionSociety, Foreign Society,Society,

socie-the noTract five hundred dollars each.” There areSociety,
1854,inties those names. From 1851 his deathknown untilby

the and liis wife members oftestator were the Congregational
Littleton, thechurch atand at and were attendantsregularsociety

theof toservices and the church andmeetings Subjectsociety.
time,it at suchwas that thatplaintiff’s exception, proved during

annual forcontributions were taken the Newmeetings, Hampshire
Bible the American Board of Commissioners for ForeignSociety,
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Missions, the New Home and theHampshire Missionary Society,
areAmerican Tract defendants the(whoSociety claiming lega-

; taken,that when such contributions were were calledcies) they
Missions,collectionsfor the New Bible Society,Hampshire Foreign

and the Tractthe New AmericanHampshire Missionary Society)
the a custom of con-and that same similarduring periodSociety;

tribution for the ‘same societies in the otherprevailed Congrega-
state,tional churches and societies of this the donees being usually

Missions, Missions,Homeas the Bible Society, Foreigndesignated
There was no evidence that the testatorand the Tract Society.

Littleton,inhad of the other towns than exceptknowledge usage
his with Littleton church and theseconnection the Uponsociety.

the societies for whom the contri-facts the court found that annual
the intendedwere taken were the societies which testatorbutions

the third item of his will.to make inlegatees
23,1864, the andthe will wasWhen September plaintiffproved,

executors, and the ofhis brother Franklin were dutyappointed
1867,inFranklin until his deathadministration was byperformed

in to it. Sincethe advising occasionallyplaintiff merely regard
Franklin, has been sole executor. Frank-of thethe death plaintiff

of theas to the and constructionlin consulted counsel validity
will, it would not be safe toof the and was advisedthird item pay

Neither of the executors everthe there mentioned. gavelegacies
1,1876,of the December no de-notice will.the defendants any

the bal-for the thebeen mademand legacies, plaintiff paidhaving
his thethen in hands theyance residuary legatees,toremaining

fund invest-him. to that time the wasto Upindemnifyagreeing
un-the claimedinterest. Neither of wasand legaciesed drawing

1878,October, the Newwhen Missionary Societytil Hampshire
“ the Home Missionthe to Maydemanded Society.”legacy given

intended de-15, 1879, and the three otherthat legateessociety
therefor, without inter-the and tenderedmanded receiptslegacies,

• court,June, 1879, infiled a theIn petition probateest. they
settle hisbe ordered to file anthat the inventory,plaintiffpraying

account, is stillthem the Thisand petition pending,pay legacies.
theits to determine to whomcourtthe doubting powerprobate

of thatthis bill is for a decisionand ques-broughtlegacies belong;
churchmember of theFranklin Tilton was ation. Congregational

1858, death, wasuntil hisfromand at Littleton July,society
therein,their and tookattendant at parta meetingsregular

of the Sabbath-the time wasa of superintendentduring part
school, andthe of the churchand was familiar with society.usages

will, no badof the andof thewas no concealmentThere provisions
executors, theunless the toof the neglect notifyfaith on the part

socie-Thein law as a concealment.is to bedefendants regarded
of aclaim interest from the endthe yearties claiming legacies

contendthe testator. Thefrom the death of residuary legatees
third item are void forof thethat the uncertainty.bequests
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Batchellor, for heirs. Therethe andMitchell plaintiffBingham,
Theused the testator.known the names byno societiesare by

will;thenor innamed describedare neitherdefendant societies
in thenames, of or theiror them objectstheirand descriptions

Devisees, 274;Conn.v. McCall’s 15will, Brewsterare essential.
Peaslee, 317; Tract So­v. American15 H. Buttonv. N.Trustees

C., notes,; Hibner, and55 Ill. 514­—­S.23 Vt. 336 Kurtz v.ciety,
Harmon,665; 198—S.35 Ind.Executors v.8 Am. Grimes’Rep.

; Iowa 674—S.., 690 v. 369 Am.C­ Fitzpatrick,Rep. Fitzpatrick
., is14 538. The extraneous evidence incompetent.Am.C­ Rep.

admissible, not that of the defend­it itIf of is does prove anyany
the Thethe intended testator.societies were byant legatees

used in hisnot thein third item of his will are namesnames the
taken.church when contributions were

toMorrison, $500JR. for societies. I. The willC. the gives
Bibleof in will as “the Society,”each four societies thedesignated

““ andMission the Home Mission Society,”the Society,”Foreign
of thethe faceis no“the Tract There uponambiguitySociety.”

will,For that from the each termwill. perfectlyaught appears
it woulda known and from the will alonedescribes well society,

have beenthere is than one that couldnot that moreappear society
is termBut it found that neither exactlyintended. upon inquiry

name, into and thatanswers its respectsociety by corporateany
of the isto two the societies the of partiallydescription legatee

societiesof different are two Biblecorrect two societies. There
fromthe arisesand two Mission societies. AsHome difficulty

theofevidence to the will to theintroduced objectsparol apply
unless theit can thetestator’s be obviated in same way,bounty,

forwill is void for A devise is void uncertainty onlyuncertainty.
when,'after of mereresort to it mattera oral still remainsproof,

Hatch,the v.was intended instrument.what Societyconjecture by
393, not ren-48 N. H. A of the does397. misdescription legatee

void, itto renderder the unless the is such aslegacy ambiguity
otherwise,from or to who waseither the will ascertainimpossible,

Smith,v. 4intended as the of the testator’s Smithobject bounty.
; 393,Ch. v. Hatch. 48 N. H. An imperfect271 397.Paige Society
a orof natural be aided by paroldescription person, maycorporate,

10, 15.Wills,evidence. 1 Red. c. s. For the of applyingpurpose
facts,the it orthe instrument to and wliat bydetermining passes

it,take interest materialwho an under is admissible ofproof every
that men-fact will aid the court to the or thingpersonidentify

court,instrument,intioned the it isand the whoseplace province
instrument,to declare the of the words as near asof themeaning

Wilson,be in the 9 &situation of to it. Shore v. C.may parties
355; Clark, 525,F. Goodhuev. N. H.37 533.

Within this rule the the inevidence which court found ourupon
favor is and like been inevidence has receivedcompetent, many
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cases. that the testator had been forBy showing amany years
Littleton,ofmember the church at and that this church and all

other churches of the denomination had been accustomed to con­
societies, and,tribute to these so far as to no other of likeappears,

character, the relation of the testator to these societies is establish­
ed, and it becomes that are theapparent ones intended.they

Clark, 525;Goodhue v. N. H. Peaslee,37 v.Trustees 15 N. H.
;317 v. 336;Button Tract Averill,23 Vt. Dunham v. 45Society,

C., 642, 646,Conn. 61­—­S. 29 661;Am. Weed,v. 16Rep. Ayers
291;Conn. McAllister v. McAllister, 272;46 Vt. Society's Appeal,

425;30 Penn. St. Minot v. 416;Boston 7 Met.Asylum, Hospital
v. 191;11 E. L. & Church,Knight, Smith v. First N.26 J.Eq.

132; 358;Winslowv. 3Eq. Cummings, Cush. N. Y. v.Institution
Executors, 84;How's 10 N. Y. Mechanics Co. v.Newport Manf.

Starbird, 123;10 N. H. Devisees,Brewster v. McCall's 15 Conn.
275.

rule,Within the same evidence of the names or terms whichby
these societies were in churches of the de-commonly designated
nomination was admissible. An individual or besidescorporation,

name,its true have and take a name ofmay Soc.by reputation.
310;v. 2 Curtis,N. H. Minot v.Prop. Gospel Young, 7 Mass.

442; Co.,v.Smith Plank 650;Road 30 Ala. N. S. First Parish
Cole, 232, 237;v. 3 18, 12; 57;Pick. Pott. s. 10 Co. Hob.Corp.

32; Sumner v. 384, 387;20 N. H. Chase,Tyson, Farnsworth v. 19
534,N. H. 541.

The whose full iscorporation, name Thecorporate American
Board of Missions,Commissionersfor is inForeign thedesignated

“name,will the two last words of the Mission,”by withForeign
“the addition of the word The two words of theSociety.” name

which are used in the will are of the ofexactly descriptive design
the and are thecorporation, words which thethey by corporation
was in contributions.designated And thetaking up corporation
is a There is nosociety. The is accu-misdescription. description
rate so far as it and there is it,of withgoes, theenough surround-

circumstances, to leave no doubt.ing The same incorporation,
Clark,Goodhuev. took under the name of the Foreign Missionary

Averill,inand Dunham v. underSociety, the name of the Ameri-
can and and inForeign Brewster v.Missionary Society, McCall's
Devisees,as the of Missions.Missionary Society Foreign”“The words the Home Mission are not aSociety misdescrip-
tion of the New Hampshire Nor wouldMissionary Society. they
be a of the Americanmisdescription Home Missionary Society.
The words of the will in this are the samerespect assubstantially

Clark, said,in v.Goodhue where Bell in reference toJudge these
“societies,and other that The doubt toas the intended toparties

take as arises from the fact that there islegatees no bear-society
will,the names mentioned in theing precise while there are several

that them,have somewhat like andnames that bemight supposed
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but that theentertainedintended.” No doubt was descrip-to be
either but forwithtion was sufficient to legal certaintydesignate

other; into of the ex-evidence wasof the and gonethe existence
underfacts, of the testator theto the intentiontraneous ascertain

Wills, 10,290; c.1 Red. s. 8.1 Evid.settled rule. Gfreenl.well
v. orderedClark was tosuch evidence the in GoodhuelegacyUpon

for it was foundto the American Homebe Missionary Society,paid
law,Here, of the cir-the same rulebe the one intended.to by

different, that the Newit is found as a factcumstances being
intended, decree shouldthe one and a likeisHampshire society

ain favor. It is a Home havingfollow its Missionary society,
other,to the andexistence auxiliaryalthoughseparate corporate

the rest of histhe testator contributed withis the one to which
church. ”“ are a correct soThe words the Bible description,Society

societies, Bibleof of American So-far as each twothey go, —the
Bible and no doubt eitherand the New Society;ciety Hampshire

if there were no otherwould take under that descriptionsociety
be Theto the words could referred. caseBibl'e whichsociety

stated, and the intended hascomes within the rules before society
found as fact.been a

”“ definite to enable the Ameri-The Tract is sufficientlySociety
take, was the one in-Tract to it that itcan Society being proved

; the executor.tended and no other has been suggested bysociety
rule, the in this case are enti­II. The whichgeneral legateesby

testator,theinterest from the death of istled to after one year
191, 196, 216; v.Loringsettled. Rice v. 56 N. H.well Society,

391; Grinnell,Woodward, v. 105 Mass. 425.41 N. H. Russell
executors, his of theof the knowledgeOne perfectconsidering

collections, no doubt of the societies actu­church could have had
those societiesintended his He no notice tofather.by gaveally

claim, asked no advicetheir and heso that makethey might good
interest untilthe court. The funds were invested andof drawing

6, 1876, divided to thewhen were leg­December residuarythey
one,atees, one third.of whom executor isthe holdingsurviving

the funds have been interestdoes not whether drawingIt appear
“division, have beenthe but it be presumed they placedsince may

ofthe scorewill do the most On public policy,where they good.”
should be excused fromwho to notice neverexecutors neglect give

case, did not know or believe that theseIn this ifinterest. they
must have known thatcould thesocieties hold theylegacies, they

didthat these societies not de­the ones intended. The factwere
claim, the notinterest their since wascannot defeat moneymand

not and neitherIt was an toover. offer accepted,compromisepaid
can be it.prejudiced byparty

Batchellor, in If either of theMitchell de-Bingham, reply.8f
it is not entitled to interest. Asocieties is afendant legatee,
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of was before interest could accrue.demand the legacy necessary
ascertain,It was the of the claimants to andpresent, pursue,duty

will,claims under the and not the of the exec­establish their duty
them, their inutor to find and and establish theidentify rights
no action can be maintained for acourt. In leg­probate general,

executor, without a demand. The reasonanacy, against showing
is, to seek the but itthat it is not the of the executor legatee,duty

if he when the comes and demandsis payment.enough pay legatee
Pickering 120, ;Pickering, Smith,6 N. H. 123 v.. Paynev­

50,37; N. demandN. v. 30 H. 70. Until12 H. Tappan Tappan,
made, be said to be of ais the executor cannot reasonably guilty

neglect duty. Parker,v. 14 Mass.of trust or a of Prescottbreach
429, 430.

in The first demand madeThe testator died 1864.July, by
15, 1879, fifteen after histhese societies was yearsMay nearly

will,the court contained theThe records ofdeath. probatepublic
of theirare with contents.and the defendants charged knowledge

demanded, interest was not claimed. In­the wereWhen legacies
interest,toan contract orterest is allowed payonly upon express

detention of after demand.for theas moneydamages wrongful
91;Rand,678; AbbottLivermore v. 26 N. H. v.Edw. Bills

Wilmot, no detention until after22 Here wasVt. 437. wrongful
demand; any Mayin event can be allowed beforeand no interest
15, 1879.

Dob, hadis no If there beenG. J. There patent ambiguity.
to “the Bible wouldnotBible the Society”but one beqilestsociety,

not have made itfor The will wouldbeen void uncertainty.have
the testator meant. Extraneous evi-what Bibledoubtful society

the existence of more than one such wouldsocietydence disproving
evidence in relation to an indi-the same effect as similarhave had

will, otherwise, as ain the name orvidual described legatee.by
a am-than one Bible latentof more society presentsThe existence

a of misnomer of ais not whetherThe pleaquestionbiguity.
is betweennor whether there a varianceis sustained by proof,party

a third set forth inand the name ofthe evidence person pleading.
known towhat name Bible wasis not societyThe by anyquestion

societieswas intended theothers, which one of several Bible bybut
name, or otherThe descrip-testator. testamentary testamentary

or aan individuala society, incorporatedtion of legatee (whether
Evi-is of the testator’s intention.evidenceor unincorporated),

a in its char-name was to Biblewhat societydence givenshowing
own,as its and what nameter, it used orwhat name recognized by

others, to a name whichknown to tendsit was prove byor names
testator,the and a namehave been known tothe legatee might

hisused in his will to intention.havehe expresswhich might
him, identified evi-intended and by competentBut the bysociety

will,inname described the anddence, whateveris the bylegatee,
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names which itother name or havemaynotwithstanding byany
known to others. The Neworbeen usually Hampshireinvariably

in heout such terms the will asBible being pointed bySociety
that the one heto use inwould be describing society, beinglikely

“he of the Bible andmean when Society,”would spokeprobably
evidence, intendedfound, to be theupon competent societybeing

him, withhold the from the donee in-the law does not legacyby
him, it he meant shoulddoes not to those whotended and giveby

B,known to a as A and to all oth-it. A testatornot have person
T), to B.take a Aers as C givenmay legacy

Edward,to the testatortake a havingSamuel legacy givenmay
Parsons,him Edward. 1in the habit of Parsons v.been calling

Careless,Ves., Jr., was made to “Robert266. A bequest my
The testator had two of that name. Withnephewsnephew.”

; the other wasof them he was lit­one intimately acquainted very
him,to and it was uncertain whether he knew that thetle known

name of the latter was Robert. The wasChristian presumption
Ves., 601, 505.Careless,v.of the former. Careless 19 Ifin favor

sons, John,has two both the name of and con­a man baptized by
dead,beenthat the elder has is devises(whoceiving long absent)

John,son and in truth the elder island to his theliving, ambiguity
ofbe resolved in favor the evidence that the tes­may younger, by

Case,the elder dead.tator was Lord 5thought Rep.Cheyney’s
Witt, 447, 451,68. In American Tract v. De 9 AllenSociety

Tract was athe American There were two socie­Society legatee.
name, York,ties of that one in New and the other inincorporated

There was evidenceMassachusetts. to that thetending prove
wasMassachusetts before thesociety incorporated many years

other, heldhad maintained a ofpublic anniversary meetings, place
Boston,business in and solicited and received contribu­constantly

the fromtions in churches and individuals thethroughout larger
Massachusetts,of and in other New states. Thepart England

Massachusetts,testator was a citizen of there at the timeresiding
death,of his and there was evidence to he was awareprovetending

of the existence of that and had contributed to its funds.society
The court inferred he intended his for the domesticbequest corpo­
ration, one,not for theand of whose noexistence there wasforeign
certain evidence that he had If it had been cer­any knowledge.
tain he had no ofthat other thetract thanknowledge any society

Massachusetts,one chartered in his intention would have been as
in hisclear as a to son John when he had two sonsbequest living

name,of that one of whom he believed to be dead.
case, if, societies,In this of several Bible one had beenonly

testator,known to histhe and want of onknowledge knowledge
that would have been as conclusive of hissubject evidence inten-
tion as the existence of no more than one. And as a bequest
to BA be to have been intended for apresumed ofmay person
that name the terms,with whom testator lived on intimate rather
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but little knownof the same name who was tothan for a person
him, inferred that this testator meant the Bible soci-it beso may

in,were solicited and withwhich contributionsfor regularlyety
of, ofthe associations which hethe license and approval religious

member, other Bible not thus com-rather thana any societywas
church,of the of histo him as a preferredmended object charity

consideration, and not shown toto his havenot specially brought
In like manner a latent ashiswithin ambiguitybeen knowledge.

be If there were onebutto other explained. Foreignlegatees may
and oneone Home Mission Tract society,Mission society,society,

ones intended the testator. If therehave been thewould bythey
kind, himof either the one intendedmore than one bywere might
evidence. v. 59extraneous Bartlett Remington,identifiedbe by

N. H. 864.
custom of contribution in otherwas aThere Congregational

Littleton, of which the testator was a mem­than that atchurches
in to inferenceit was too remote anWhether place justifyber.

to his was a of fact to be de­had come questionthat it knowledge,
;Railroad,term. State v. 58 N. H. 410 Am­the trialtermined at

332,Head, N.v. 59 H. 337.Co.oskeag
the estatewereThe executors fiduciary representatives, holding

trust, to exercise reasonable and care inand bound impartialin
of all the Forthe legatees. many years theyrightsprotecting

not ofwere aware the made tothat the societies bequestsknew
them; to the societies the informationit was theirand duty give

needed, and without which the third item ofwhich was manifestly
It was their to thenot be executed.could duty lega-the will pay

bill without Their was tocies, thisor delay. obligationbring
executors,will of which werethe entireexecute theypromptly

the third item inaction. wereto defeat They protectedand not by
and suit for aan unnecessary oppressive brought legacy,against

them ademand as would reasonablesuch a give opportu-without
But this nottheir of didprotectionto duty payment.nity perform

the of a such silence asto sacrificethem rights legatee byauthorize
made. such silence coulda demand being By theywould prevent

trust from itsincome of the fund ownersthe equitablenot transfer
no title to it.hadwhoto others

tointended the testator are entitled the leg-societies byThe
interest, claim. what .thewhich Onthe they groundacies and

entitled to one income of theare year’s legaciesother legatees
held in trust the executors for theandto the societies bygiven

tosocieties, what the other are entitledonand ground legatees
the of theincomeof subsequent produced by propertyexcessany

which is claimed there was suchthe interestabove (if anysocieties
not raised eitherare by party.questionsexcess),

Case discharged.

Stanley, J., did not sit: the others concurred.


