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and materials provided : either is sufficient. The items for board
may be recovered under the counts for goods sold and delivered,
and for labor and services. 1 Ch. PL 77 (18 Am. ed., notes);
Witter v. Witter, 10 Mass. 223 ; Tremain v. Bdwards, T Cush. 414.

LBxceptions overruled.

FosTeR, SMiTH, and BLopGeTT, JJ., did not sit: the ofhers
concurred.

Hoskins ». Foga.

A contract to pay an agent a certain sum for selling a farm, and half the
sum if the owner sells it outside the agent’s influence, is upon a good
consideration, and the agent, if prevented from making a sale by the

<owner’s selling it outside his influence, can recover upon the contract
the half sum agreed to be paid.

In assumpsit for labor and services, the plaintiff cannot recover upon a
written contract to sell the defendant’s farm, but may recover the
value of such services as were rendered in attempting to find a pur-
chaser.

The declaration in general assumpsit for labor and services may be
amended by adding a count in special assumpsit upon a written con-
tract.

Assumpsrt, for labor .and services. At the trial before a
referee, subject to the defendant’s exception, the plaintiff put in-
evidence a writing containing the plaintiff’s name, residence, occu-
pation.as real estate agent, a description of the farm and buildings
with price, and this agreement:

« Enfield, N. H., Nov. 20, 1876.
“If you procure a purchaser for the property described above, 1
will pay you, or to your order,. 150 dollars; If I sell it outside
your influence, I will pay you one half that sum; if I withdraw
the property before the sale is consummated, I will pay you what-
ever you have paid out for advertising. I further agree that no
other party shall have the selling of the same. You are to have

this place in your hands for sale one year from date above.
(Signed) Joseph Fogg.”

The plaintiff did not procure a purchaser for the farm, but per-
formed services looking to a sale, and while he was seeking a pur-
chaser the defendant sold the farm outside the plaintiff’s influence.
The referee found the plaintiff entitled to recover $75 upon the
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contract, or $10 as the value of his services, or nothing, according
as the court might decide his right. The plaintiff moved for
leave to amend his declaration by adding a count upon the written
contract, if necessary.

Shirley and Cotton, for the plaintiff.
Pike & Parsons, for the defendant.

ArteN, J. The referee has found that while the plaintiff was
performing his part of the contract by looking for a purchaser, the
defendant made a sale of his farm “outside the plaintiff’s influ-
ence.””  The plaintiff performed his part of the contract, so far as
he was not prevented by the action of the defendant. The defend-
ant made his stipulations, accepted performance, and refused to
perform on his part, claiming that the agreement was unconscion-
able, without consideration, and void. He agreed to pay the
plaintiff $150 for procuring a purchaser of his farm, and if he
should not procure one and the defendant should, outside the
plaintiff’s influence, he would pay one half that sum. There was
nothing unreasonable or unconscionable in the promise to pay $150
for services in procuring a purchaser for the farm. The agree-
ment to pay one half that sum if the defendant sold his farm him-
self, was not an independent stipulation promising to pay the
plaintiff for what he was not to do, nor for what the defendant was
to do and did do himself, but a provision for paying the plaintiff
for such services as he might render in the performance of the
contract, and for any damages suffered by reason of being prevent-
ed from completing the performance. It was liquidated damages,
intended to include the value of any services that might be ren-
dered by the plaintiff under the contract, his expenses, and the
damage from the defendant’s preventing a full performance by
selling his farm himself. “

The whole contract must be taken together, and may fairly be
construed as a retainer by the defendant of the plaintiff’s profes-
sional sevvices and skill in a legitimate enterprise, the sum to be
paid varying according to the contingencies named, and fixed by
the agreement of the parties. Such an agreement was lawlul, and
on a good consideration. No complaint is made that the plaintiff
did not faithfully perform his part of the agreement, so tar as he
was permitted by the action of the defendant; and the defendant
having promised to pay on a lawful and sufficient consideration,
the plaintifl is entitled to recover on the contract.

The declaration being on the general counts only, no recovery
can be had on the special contract. If the plaintiff elects to amend
the declaration by adding a count on the special contract, he will
be entitled to judgment on the report for $75 and interest from the
date of the writ. If no amendment is made, he will be entitled,
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on the referee’s finding, to judgment for $10 and interest from the
same date.

Judgment for the plaintiff.

STANLEY, J., did not sit: the others concurred.

BLANCHARD v. AMES.

In a lease of a water-power for six years, absolute for two years, with
privilege to the lessor to sell the property after that time, giving to
the lessee the first option of buying, the covenants are not broken by
a conveyance of the premises to a tHird person after two years without
giving the lessee the first option of buying, and reserving in the deed
the use of the property to the lessee for the full term of the lease.

COVENANT BROKEN on the following instrument :

“Ashland, March 26, 1873.

«This is to certify that I, Daniel H. Ames, have leased to Sam-
uel Blanchard, Jr., my water power situated in Ashland for the
term of six years, commencing January 26, 1878, and ending Jan-
uary 26, 1879. Said Blanchard is to pay two hundred dollars a °
year for the use of said power: it is agreed by said Ames that said
Blanchard is to have the use of said power for the term of two
years from January 26, 1873, to January 26, 1875 ; the said Ames
cannot sell said power until the two years expires; after two years
expires said Ames reserves the right to sell said water power giv-
ing said Blanchard the first right to purchase the same, providing
he will give the same amount other parties will give. Said Ames
is to keep his flume, wheel and shafting in good repair to run said
Blanchard’s tannery with. In witness whereof we have hereunto
set our hands and seals the day and year aforesaid.

Daniel H. Ames [L. 8.]
Samuel Blanchard Jr. [L. S.]
“ Witness: Signed sealed and delivered in presence of
Wm. W. Russell.
F. H. Robie.” ¢

A referee found the facts. The breach assigned is, that the
defendant, before the expiration of the term, to wit, April 1, 1877,
conveyed the water-power to Levi Clough without giving the plain-
- tiff an opportunity fo buy it, or any notice of his intention to sell,
although the plaintiff was ready and offered to pay as much as
. other parties would. The defendant conveyed the water-power to
Clough by deed dated April 10, 1877, reserving the lease and the




