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gast, 24 N. H. 54, 68. TUnder this deed twenty years’ continued
possession gave Copp a valid title to lot 6. Grant v. Fowler, 39
N. H. 101; Farrar v. Fessenden, 1b. 269. But the deed was not
color of title beyond lot 6, which it purported to convey, and Copp
acquired no title by adverse possession to the land situated westerly
of lot 6. He had no constructive possession of it under his deed,
and no continued, open, adverse possession for twenty years is
shown. The running of lines and marking of corners forty-two
years ago might, perhaps, be a sufficient possession against one
showing no title, but it is not such an adverse possession as will
bar the right of the plaintiff, who shows a prior title. Woods v.
Banks, 14 N. H. 101; Hoag v. Wallace, 28 N. H. 547.

The remaining question is, whether lot 6, as described in the
Pinkham deed, embraces any land east of Peabody river. The
tract of land which the deed purports to convey is described as
“gituated on the Pinkham road, and designated as lot No.6 on the
westerly side of Peabody river, to run 160 rods each side of the
road where it now runs, and wide enough to contain 100 acres.”
In point of fact, the average distance of Peabody river easterly
from the Pinkham road is forty-two rods. Evidence of adverse
possession of land is to bée construed strictly. Campbell v. Camp-
bell, 18 N. H. 483 ; Hale v. Glidden, 10 N. H. 397, 402 ; Riley v.
Jameson, 3 N. H. 28, 26. Color of title is allowed to give a con-
structive possession beyond the actual occupation, for the reason
that the colorable title is notice of the extent of the claim of the
party holding under it. In this case there is nothing on the face
of the deed to indicate any claim to land easterly of Peabody river,
and the deed cannot operate to give color of title or comstructive
possession to any land east of the river.

According to the terms of the- report, $35 should be added to
the amount of damages found by the referee for the timber re-
moved from the land east of Peabody river, and there should be

Judgment for the plaintif.

STANLEY, J., did not sit: the others concurred.

Barpwiy 9. Harrrorp FIrE Ins. Co.

An alienation by the insured, without notice, of one of several parcels of
real estate lcovered by a fire policy containing a stipulation against
alienation, avoids the policy as to property not alienated, unless the
court can say as matter of law that the risk of the remaining prop-
erty is not increased.
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AssUMPSIT, on a policy of inswrance. Facts agreed. The plain-
tiff, owning a tract of land adjoining land owned by his wife, built
a house and out-buildings partly upon his own and partly upon his
wife’s land, and procured a policy of insurance in the defendant
company for 81000 on the house, $300 on the barn, and $100 on the
carriage-house. The premises were destroyed by fire Oct. 27, 1877.
In Junec. 1877, the plaintiff conveyed the tract of land owned by
him to his danghter, and she conveyed it to her mother, the wife of
the plaintiff, as stated in Baldwin v. Pheeniz Ins. Co., ante 164. No
notice was given to the defendants of the conveyances. The barn
was on the wife’s land, and was worth more than $300, the sum in-
sured. The house and carriage-house were on the lot conveyed by
the plaintiff to his daughter. The policy contains the following :
“If any change takes place in the title or possession of the prop-
erty, whether by sale, transfer, or conveyance, legal process or judi-
cial decree * * *, then, and in every such case, this policy shall be
void.”

W. & H. Heywood, for the plaintiff.
8. O. Eastman, for the defendants.

CrARK, J. It was decided in Baldwin v. Pheniz Ins. Co., ante
164, that the conveyance of his land by the plaintiff to his daughter,
and by her to her mother, was a change in the title of the prop-
erty such as avoided a policy containing a provision against alien-
ation. By reason of the change of title the plaintiff cannot recover
the insurance upon the house and carriage-house.

It is suggested that the plaintiff had an insurable interest in this
property at the time of the loss as occupant and tenant by the
curtesy, becanse the danghter immediately conveyed the premises
to the wife of the plaintiff. DBut even if the plaintift had an insur-
able interest at the time of the fire, the conveyance to the daugh-
ter, and from the daughter to the wife, was a change of title that
defeats the plaintiff’s vight of recovery upon this policy, which
contains a stipulation that any change of title shall render the
policy void. The question is not whether there still remained an
msurable interest in the plaintiff, but whether the plaintiff can
recover under this policy. By the express terms of his contract,
the plaintiff agreed that he should have no right of action for
property conveyed without notice to the defendants; and the law
does mot annul or alter his contract. Atherton v. Ins. Co., 109
Mass. 382; Hdmands v. Ins. Co., 1 Allen 811; Barnes v. Ins. Co.,
51 Me. 110.

As to the barn, there appears to have been no change of title.
It stood upon land of the plaintiff’s wife when the policy was
issued and when the loss occurred, and no claim is made by the de-
fendants that the title was not originally correctly described. We
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understand that all objections to the description of the title to the
barn are waived. This presents the question, whether the aliena-
tion by the insured of one of several parcels of real estate separate-
ly valued in the same policy, containing a provision against aliena-
tion, avoids the policy as to the parcels not alienated. Upon. this
point the authorities are not agreed. May Ins., ss. 277, 278 ;
Clark v. Ins. Co., 6 Cush. 842; Kimball v. Ins. Co., 8 Gray 88;
Liee v. Ins. Co., 3 Gray 583, 584 ; Friesmuth v. Ins. Co., 10 Cush.
5875 Gould v. Ins. Co., 47 Me. 403 ; Barnes v. Ins. Co., 51 Me.
110; Ins. Co. v. Spankneble, 52 111. 58 ; Quarrier v. Ins. Co., 10
W. Va. 507 ; Merrill v. Ins. Co., T3 N. Y. 452.

Without considering the question whether the contract of insur-
ance in this case is to be regarded as entire and indivisible because
a gross sum is insured for a single and entire consideration ("Plath
v. Ins. Co., 28 Minn. 479), or as severable and divisible because
the amount of insurance is apportioned upon separate and distinct
items of property covered by the policy ( Merrill v. Ins. Co., 73
N. Y. 452), let us apply the ordinary rules for the interpretation
of contracts to this policy. In the construction of contracts the in-
tention of the parties must govern, the subject-matter of the agreé-
ment is to be considered, and that interpretation adopted which
will give effect to such intention. The object of the stipulation in
a policy of insurance against a sale of the property insured is
apparent. It is obviously based upon the idea that the risk and
hazard of loss may be increased by a change of ownership. All
men are not equally prudent and cautious in the care of their
property. The insurers may be willing to insure the property of
A at a certain rate, when they would not insure the same property
for B at any rate, nor insure it for A if B was owner of other
property so situated as to affect the hazard of A’s property. The
stipulation being a reasonable one which the insurers have a right
to malke, and its object being to protect the property insured from
increased risk, should be so construed as to give effect to the inten-
tion of the parties. If the court can say as matter of law that the
alienation of ome piece of property does not increase the risk of
other property covered by the same policy, then the reason of the
condition ceasing, the condition itself may be disregarded. But
unless the court can say as matter of law that the risk is nof
increased, a reasonable interpretation of the contract requires that
the stipulation shall be so construed as to give effect to the inten-
tion of the parties, and afford that protection against increased
hazard which it was designed to secure. Amnother general and
elementary rule in the construction of contracts is, that words are
to be understood in their ordinary and popular sense, except in
those cases in which the words used have acquired by usage a
peculiar sense different from the ordinary and popular one. In
this case no words are used which have acquired by usage a differ-
ent signification from the ordinary and popular one; and if the lan-

.
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guage is to be understood in its ordinary and popular sense, the
conclusion is irresistible that the sale, transfer, or conveyance of
the property insured renders the policy void, not merely as to the
property alienated, but void as to the whole property insured.
Another rule of interpretation is, that the terms of a contract are
to be understood so as to have an actual and legal operation, and
the construction is to be such that the whole instrument or con-
tract and every part of it may take effect, if it be possible consist-
ently with the rules of law and the intention of the parties. The
application of this rule of construction leads to the same result.
If the stipulation in the policy relating to the alienation of the
property insured is to be limited and made applicable only to the
property alienated, it is meaningless and superfluous. The con-
tract of insurance is a contract of indemnity to the person and not
to the thing insured. It does not run with the subject-matter of
insurance, and pass as an incident by any assignment or conveyance
of it ; and therefore a sale, transfer, or conveyance of any part of
the property insured renders the policy void as to the property
sold or conveyed without any stipulation in the policy prohibiting
alienation. T'o give any legal effect to the conditions in the policy
before us relating to the sale, transfer, or conveyance of the prop-
erby, it must be construed and understood to mean what the lan-
guage imports, that a sale, transfer, or conveyance of the property
renders the policy void.
Judgment for the defendant.

Stanvmy, J., did not sit: Bropamrt, J., dissented on the last
point: the others concurred.

MERRILL & a. v. JORDAX & a.

An adjudication of bankruptcy against a mortgagor does not devest a
state court of jurisdiction of an action against the bankrupt and his
assignee to foreclose the mortgage.

In such action the assignee is a necessary party defendant, in order to
extingunish the equity of redemption.

Wrir or ExTrY, for land in Columbia, on a mortgage from
the defendants, Jordan and wife, to one Parkhurst, and by him as-
signed to the plaintiffs. I’lea in abatement by the other defend-
ant, Covill, as assignee in bankruptey of Jordan, alleging that as
such assignee he is an officer of the U. S. Court for the District of
New Hampshire ; that that court has, and this court has not, juris-
dietion of the cause or of the defendants; and that he is made a




