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party to the action solely because he is assignee. The plaintiffs
demurred.

S hurtleff and Ray, Drew ¢ Jordan, for the plaintiffs.
Fletcher and Parsons, for the defendants.

Brooeerr, J. The plaintiffs’ mortgage is apparently a valid
lien upon the land embraced in it, both under our laws and the
provisions of the bankrupt act, and therefore, in our view, thé
bankruptey court cannot interfere with or comtrol the exercise of
jurisdiction of an action of foreclosure by this court. Peck v.
Jenness, 16 N. H. 516—8. ¢\, 7 How. 612. But however this
may be, it must be.held in cases like the present, where no action
in relation to the property has been taken by the assignee or by
the creditors in the bankruptey court, or by the court itself, that
state courts have jurisdiction to make the lien available ; and such,
we think, are the authorities generally. Byster v. Gaff, 91 U. S.
521, 525; Re Moller, 14 Blatchf. 207; Cole v. Duncan, 58 T11.176 ;
Bentley v. Wells, 61 Ill. 59; Brown v. Gibbons, 87 Iowa 654 ;
Goodrich v. Wilson, 119 Mass. 429 ; Hatcher v. Jones, 53 Ga. 208 ;
Reed v. Bullington, 49 Miss. 228 ; Whitridge v. Taylor, 66 N. C.
278 ; Burlingame v. Parce, 12 Hun 144.

Nor is Covill improperly made a defendant, because otherwise
the foreclosure wonld be of no effect as to him, and the equity of
redemption vested in him by the assignment would not be extin-
.guished.

Demurrer sustained.

ArLEN, J., did not sit: the others concurred.
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JOHNSON"& a. v. FARR.

An attachment of personal property constitutes of itself a conversion;
and therefore the ownergof chattels attached as the property of an- -
other may maintain trover against the officer, though there was no
manual taking or removal. )

TROVER, for a lot of last-blocks. Facts found by a referee.
The defendant attached the blocks as the-property.of one Howe,
Auvgust 21, 1878, on a writ—imrfavor of A. T. & O. F. Barron
against said Howe, which is made a part of the case. Judgment
was rendered in that action November 14, 1879, and execution
issued thereon, but was never put into the hands of the defendant,
or any other sheriff, for levy.
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The blocks were not moved, but are now in the same place sub-
stantially as when attached. So far as appeared, the plaintiffs
havenever been notified that the attachment was lost or abandoned,
nor has any one offered to return-the blocks to the plaintiffs, and
they have not taken possession of them as against the attachment.
Against the defendant’s objection. the referee, in assessing dam-
ages, allowed the plaintiffs the full value of the blocks at the time
of their attachment, and interest thereon to the date of his report,
After the attachment, the defendant left with the clerk of the
town in which the blocks were an attested copy of the writ, and of
his veturn of the attachment, in accordance with the statute.

W. & H. Heywood and Ladd & Fletcher, for the plaintiffs.

RBay, Drew § Jordan, for the defendant.

Bropcrrr, J. It is stated in his return on the writ, and it is
also found as a fact by the referee, that the defendant attached

the blocks in question; and as against him, at least, it is to be pre-
sumed that the attachment was valid.

# To counstitute a valid attachment of personal property, it must ¢
be taken into the pos%ssion or be placed under the control of the:

officery Odiorne v. Colley, 2 N. Il. 66 ; Huntington v. Blaisdell,
2 N. H. 817; Dunklee v. Fales, 5 N. H. 527, 528; Seott v. Print
Works, 4+ N. H. 508, per Bartlett, J. Hence, it is to be assumed
that the defendant took possession of these blocks, or placed them
under his control; and if he did, it follows that to the extent of
his possession and dominion the plaintiffs were necessarily excluded
and devested. And we see no reason why such exclusion was not
total; for the only object of an attachment of movable property
bemg to take the property attached out of the possession and cus-
tody of the alleged debtor and transfer it to the possession and
custody of the 1aw, acting through its officer, he must, as against
the debtor. be vested with the exclusive possession or custody of
such property by the attachment, or its sole objoct would be de-
feated 5 and, moveover, it is a self-evident proposition, that neither
the actual custody nor exclusive control in the same thing can
at the same time be vested in two distinet persons.

. But upon the question of the maintenance of the action, the ex-
tent of the plaintiffs’ exelusion is quite Immaterial, and so, also, iy
the fact that the blocks were not removed: for it was .enons_,h to
coustitute a wrongful C()llVUthll, if the defendant assumed such’
control over the 1)10(,kb, by a possession actual or constructive, as do-‘
prived the plaintiffs of their dominion over them for any purpose.
Morse v. Hurd, 17 N. . 246, 249; Bristol v. Burt, 7 Johns. 254 ;
Reynolds v. Shuler, 5 Cow. 323, 3255 Wintringham v. Lafoy, 7
Cow. 735, 788 ‘W)o(ll;ury v. Long, 8 Pick. 543, 545 Miller v.
Baker, 1 Met. 27 ; St. George v. O Connell, 110 Mass. 475 ; Tinker
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v. Morrill, 89 Vt. 480; M’ Combie v. Davies, 6 East 540; 6 Bac.
Abr. 677 ; Cool. Torts 448; 2 Greenl. Evid. 642 ;.6 Wait Act. &
Def. 167. And that this was the necessary effect of the attach-
ment is, we think, quite too plain for discussion.

~ Nor does the question of damages present any difficulty, inas-
much as the case finds that the property has not been redelivered
to, or been recovered or repossessed by, the plaintiffs. There is
consequently nothing in mitigation of damages, and the measure is
the value of the blocks at the time of their conversion, with interest
“to the date of judgment. 2 Greenl. Evid., s. 649; 2 Sedg. Dam.
(Tth ed.) 369, 412, 418. .

Hzceptions overruled.

STANLEY, J., did not sit: FOSTER, ALLEN, SMITH, and CLARK,
Jd., concurred ; DoE, C. J., did not concur as to the maintenance
of the action. :

CHAUNCY 2. GERMAN AMERICAN INs. Co.

An insurer’s written assent to an assignment of the policy is properly
signed by D. & Son, “Agents,” who are authorized sub-agents for
that purpose, although their sub-agency does not appear in the writ-
ing. .

A person entitled to a part of the damages for which judgment should
be rendered may be joined as plaintiff by amendment, and may have
judgment for his pars, if justice will be done by such procedure.

ASSUMPSIT, on a policy of insurance issued by the defendants
to one Marden. Facts found by the court. The policy was issued
Angust 1, 1876, by I. W. De Rochemont & Son, who were then
the defendants’ agents at Portsmouth. Oct. 8, 1878, the defend-
ants reinsured in the Faneuil Hall Insurance Company all proper-
ty covered by this and all other policies issued by the Portsmouth
agents of the defendants. In the policy of reinsurance, the Fan-
euil Hall company assumed ¢ directly and immediately all the
rights and responsibilities of the said German American Insurance
Company, under and upon said policies,” and agreed to indemnify
the defendants ¢absolutely against all losses and damages under
said policies.” October 4, 1878, the defendants revoked the au-
thority of their Portsmouth agents, and those agents returned their
commission, and ceased to have any authority to act as the defend-
ants’ agents for any purpose ; and thenceforth the defendants had no
agent and did no business at Portsmouth. In the same month of
October, the Fanueil Hall company appointed the same F. W.
De Rochemont & Son their agents at Portsmouth, and authorized
and directed them to look after the property covered by the Ger-
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