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Adm'r, Wood,Towle, Adm'x.v.

the shallof that survivorsavings-bank depositors,An twoagreement
the titleeach absolute and controldeposit, retainingthe other’shave

notlife, testamentaryis a ofduring disposition propertyof deposithis
wills,to the statute of and is invalid.accordingmade

Assumpsit. B.,1848, offound a referee. In S. wifeFacts by
theB., in Institution for a$100 Savings, savings-bankF. deposited

forain Mass. She received deposit-booklocated Newburyport,
her, ormadeother wereamount. Subsequently deposits bythe

book,her, the andhusband for which were entered in sameherby
1875, the7, $464.02 her inwas to creditthereJune remaining

ownmade a in bank in hisIn 1850 F. B. the samedepositbank.
20, $468.47,which, 1875, at thename, to andOctober amounted

after, B.F. B. S.that or some time andof makingtime deposit,
eachand desired to the ofthe bank have depositto together,went

and,survivor; ofinhis or her death to theof go pursuancein case
B., the be-the on the of F. attreasurer entered bookthis request,

“account, : wife.”the as follows to self or hisof Payableginning “B., tothetime he entered on book of S.the same PayableAt
either, orthe of histhat at deceasehusband.”self or They agreed

survivor,to but the absolute owner-should theher belongdeposit
to untilcontrol of each was remainand deposit unchangedship

of theone of parties.the decease
1878, will, Wood,a thein todiedS. B. February, leaving giving

intestate, estate, himthe of her andresiduum namingdefendant’s
bank; theHe due the andcollectéd the amount fromas executor.
B., thisis on the estate of F.who administrator bringsplaintiff,

in his lifetime fromthe amount collected Woodrecover bysuit to
the bank.

Frink, this canthe It is not thatfor claimed moneyplaintiff.
orthere a inter vivosbecause was completedrecovered giftbe

B. lackstransaction between and Mrs.mortis. The Mr.causa
to aelements perfect gift.some important

names,theiron in jointwas depositI. It placing moneysimply
sum to the survivor.that the shouldthe intent remaining gowith

act, tosuch an the intent isconcurring,effect of giveThe legal
whothe of either to the oneat deaththe fund remaining party

2, 675; Crutwell,Ex., s. Marshal L. 20v. R. Eq.1 Will.survives. pt.
Salter, the recent328; v. L. R. 10 431. InCh. App. veryBatstone

Orutwell,v. the full force of theof Marshal legalcase supra,English
court at aan is the arrivedsuch act althoughof recognized,effect

be­the of theadverse to claimant fund survivorship,byconclusion
case,In the referee hasfound thisintent wascause the wanting.

the of this that thefound that transaction wasobjectdistinctly
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Salter,v. the Lord Chan-take. In Batstonesurvivor supra,might
the of a transfer into namescellor of jointoperationspeaks legal

intended, fund to thebenefit was as the survivorwhen a giving
or thiswithout When wasagreementany exception.qualification

into, offirst the rule of the husband andentered common-law unity
wife, to her into obtainedand his reduce choses inpossession,right
this state.

ascan also sustained a mutual orII. This transaction be recip-
ItMr. and Mrs. B. has all therocal contract between elements

were void,of for a The nota valid promise. promisespromise
182;Cont. Cont. 447.and were concurrent. Mete. Sto. It was a

contract, timeand was ratified from to time so ascontinuing long
of the itthe lived. At the death wife was an executedparties

on the of the husband. A voidable how-promise part promise,
ever, 447;is a consideration for Sto. 1a Cont.promise. Par.good
Cont. 451.

III. We do not deem it to examine thenecessary as toquestion
this notwhether was a reduction the husband to his ownby pos-

session, it existed,under the law then thisas of fund of his wife’s.
material,If it becomes further of the law as to whatinvestigation

made,constitutes a reduction to can be but inpossession our view
the not it.case does demandplaintiff’s

Hatch,A. B. for the defendant.

Stanley, J. The concedes that he cannot recoverplaintiff on
the mortis,of a inter vivos ox causaground gift but be claims that
the ofact the was a of onparties in theirplacing money deposit, joint
names, with the intent that the sum should to the sur­remaining go

;vivor and he Crutwell,cites Marshal v. 328,L. R. 20 and Bat­Eq.
Salter, 431,stone v. L. R.10 Ch. in of this view.App. Thosesupport

cases are different in from this. In Marshalprinciple v.Crutwell the
was in the bank themoney deposited thatupon itunderstanding

was to be drawn both and the balanceby parties, at theremaining
death of either was to to the survivor. Here thego referee finds
that neither intended to the of controlgive of theirrightup re­

theirspective deposits lives. Eachduring respective retainedparty
absolute over life,control his but eachdeposit during expressed
the desire that the survivor should have the balance atremaining
the decease of the other. It awas oftestamentary disposition the

decease,balance at the but it lacked theremaining for­requisite
ofmalities execution to make it effectual. Bartlett v. Remington,

364,59 N. H. 366.
Another is,claim of the that he can recoverplaintiff on the

of aground for a ifpromise Thepromise. waspromise, inany,
substance, I to the balance ofbequeath you my deposit which—“
I do life,not me,ifexpend survive induring my you consideration
of to me theyour bequeathing balance of your whichdeposit you
do not life, if surviveexpend Iduring Thereyour you.” was
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this which either from with­innothing agreement prevented party
ofother thehis and dispositiondeposit, making anydrawing

his wouldconvenience or Nothat suited liabilitymoney pleasure.
if it had done. essentialincurred been Thebeenhave mutuality

a is want­a sufficient consideration formake ato promise promise
was of reservedfor neither absolute. Each thepromise partiesing,

to his Eitherto disable himselfthe right perform promise.
the other with­withdraw all his and leavecould deposits,party

hisfor It is said that a voidableconsiderationout promise.any
for this is not thea consideration a butis good promise;promise

ofis true in to the orrule. It contracts promisesrespectgeneral
451,full Par. 452.with of 1 Con.made persons age.infants

Gilman, 41 N.within the of v.falls Cuttingcase principleThis
147, ; 119; v.v. 42 N. H. Kittredge,Reed Craig153H. Spaulding,

57; v. N. 364.H. and Bartlett 59 H.Remington,N.46
is,thetaken that theby plaintiff agreementAnother position

a in favorthe created trust on of eachacts of theand parties part
other; is, everbut the with this neitherview thatthe difficultyof

to doof his intendedthe control and neverwith deposit,parted
control, the un­each retained andthe absoluteOn contrary,so.

the fundsto make different ofright any dispositionconditional
are theThese facts inconsistent withhe chose. positionwhich

trust,To a of thetrust was created. create each partiesathat
of and control.been the of revocationhave deprived powermust

SavingsNewv. Gerrish v.Remington,Bartlett supra; Bedford
159; 581; Sim­Coates,v. v.Inst., Urann 109 Mass.128 Mass. Ray

266;mons, I. Stone v. 4 593.11 Cliff.R. Bishop,
of theof the a tothe actwas partiesNor reducing possession

nothe exercisedthe wife The husbandof husband.byproperty
in-wife,in of and neverfund the lifetime theover thecontrol

reduceit. It not that he shoulddo wasto only necessarytended
this anthat withbut there should behis coupledit to possession,

134; HoytH.it his own. Hall 37 N.to make v. Young,intention
45; 130,White, v. and au-46 H. 46 N. H.George Cutting,N.v.

F. B. never with thethorities having parted possessionpassim.
will.of her could of it hercontrol deposit,and dispose by

theJudgment defendant.for
J., notClark, did sit: the others concurred.

Smyth & a.& a. v.Messer

not ofdeprivedthe areby mortgage, partiesa a note securedIn suit on
forshall be renderedthatanby agreement judgmentof reviewrighta

a on the mortgage.of the in suitjuryof the verdictthe amount


