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Eisier ». HUucHES.

“The form of action may be changed by amendment, and the amendment
may be made after a verdict for the plaintiff, without a new trial,
when the verdict could not have been affected by the amendment if it
had been made before the trial.

TrESPASS, qu. ¢l. Verdiet for the plaintiff.

Dodge and Copeland, for the defendant.

T. J. Smith and Worcester, for the plaintiff.

Dozw,.C. J. The plaintiff is entitled to damages for the defend-
ant’s use and occupation of the plaintiff’s store. The measure of
-damages given to the jury was the same as would have been given
in assumpsit. Whether, upon the evidence in the case, the value
of the occupation should be recovered in trespass or assumpsit, is
.an unnecessary question. Merrill v. Perkins, 59 N. H. 343.
When the plaintiff amends the declaration by adding a common
.count in assumpsit, there will be

Judgment on the verdict.

BLopGETT, J., did nob sit: the others concurred.

PixE ». ScorT.
RACKLEY ». SCoTT.

Foore & a ». Scorr,

.A lien for lumber and materials used in erccting a building, and fur-
nished by virtue of a contract with the owner, is secured by an attach-
ment made within ninety days from the time the last materials were
furnished under the contract.

Xn a suit brought to secure the lien, it is not necessary to allege in the
declaration that they were furnished under a contract. Itis enough
if it appear, from the writ and return, that the purpose is to secure
and preserve the plaintiff’s lien.

AssuMpsiT, to recover for materials furnished to the defendant
for erecting a dwelling-house. In the first action, the writ con-
tained a special command to attach the dwelling-house on a lot of
Jand (particularly described), and the interest of the defendant in
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the land, in order to secure and preserve the plaintiff’s lien for the
debt set forth in the writ. The declaration was for boards and
other lumber and timber sold and delivered, and it contained an
allegation that the materials sued for were furnished for erecting
the dwelling-house described. The officer’s return, after describing
what was attached, stated that the attachment was made in order
to secure and preserve the plaintiff’s lien thereon. The defendant
pleaded the general issue, and with it a brief statement denying that
the plaintiff had acquired a lien. Facts found by a referee.

The plaintiff and the defendant, in the fall of 1878, made a con-
tract in which the plaintiff agreed that he would furnish all the
Iumber and timber for the erection of a house, except shingles and
clapboards. The lumber was to be delivered in parcels as wanted,.
and the plaintiff was to wait for his pay until the house was com-

leted.

P Under this contract the plaintiff furnished the defendant lumber
to the amount of $1,322.44, and the defendant paid $100 on the
account. The lumber was used for erecting the house, except that
charged April 29, 1879 (88 feet of boards and labor, $1.66), which
was the only charg ge within ninety days before the plaintiff’s attach-
ment in this action. The water from one side of the roof was car-
ried off in two tin conductors, which were connected by iron pipes
with box drains made of boards, covered with earth, which con-
veyed the water to the sewers in the highway, and the boards in
question were used to make the box drains.

The defendant was in possession of the land on which the house
was erected, under an agreement to purchase, but he did not receive
his deed until January 23, 1879. Before the attachment the de-
fendant mortgaged the house and land.

The defendant excepted to the refusal of the referee to quash
the writ, because it was not alleged that the materials were fur-
nished for the defendant’s building under a contract with the
owner. The referee found for the plaintiff for $1,222.44, reserv-
ing the question whether the plaintiff had gained and preserved a.
lien.

In the second action, the writ, declala,tmn, and return are the
same as in the first. The p]ammff’s claim is for paints and oil fur-
nished, under a contract similar to the contract with Pike. Goods.
to the amount of $12.99 were furnished within ninety days of the
attachment. The whole amount due the plaintiff under the con-
tract was $121.93. One Meclntire, an attaching creditor, excepted
to the refusal of the referee to quash the writ, because it did not
set out in the declaration the statute giving the lien, and because
the declaration was in assumpsit and the writ had reference merely
to preserving the lien after its creation.

In the third action, the plaintiff’s claim is for hardware furnished
for the erection of the house under a contract similar to that with
Pike for the lumber. The plaintiff claimed to recover $161.38.
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All of the hardware was furnished more than ninety days before
the attachmont, except six pounds of nails, used in constructing
outside cellar steps to the L. The writ, declaration, and return
arc the same as in the first action.

Hall and Smith, for the plaintiffs.
Dodge, for the detendant.
Carter, for subsequent attaching creditors.

StANLEY, J. The statute gives a lien to any person who, by
himself or others, performs labor or furnishes materials o the
amount of fifteen dollars or more for erecting, altering, or repairing
a house or other building or appurtenances, by virtue of a contract
with the owner, which lien continues for ninety days after such
labor is performed or materials are furnished, and may be secured
by attachment, the writ and return distinctly expressing that pur-
pose. G. L., e 189, ss. 10, 11. The essential requisites of the
lien are furnishing the lumber or materials for the building or
appurtenances under a contract with the owner, and an attach-
ment within ninety days. The referec has found that the plain-
tiff furnished lumber. some of it within ninety days, under a
contract with the owner; and that it was not used on the build-
ing, but was used in constructing drains through which the water
from the roof was conducted to the sewer in the highway.
These facts bring the case within the statute. It is not material
that the lumber was not used on the building, for the drains
on which it was used were appurtenant to the building. They
would pass as such by a conveyance of the land and building.
Donaldson v. Wood, 22 Wend. 895, 400 ; McDermott v. Palmer, 8
N. Y. 383, 886; Moran v. Chase, 52 N. Y. 346; Phil. Mech.
Liens, ss..164, 165, 202.. The question whether the lumber wag
furnished under a contract with the owner was one of law and
fact, to be found by the trier of the facts, and the report of the
referee has established the existence of such a contract. The
guestion then is, for what amount the plaintiff is entitled to judg-
ment against the property. The contract as found by the referee
was, that the plaintiff agreed to furnish and the defendant to pur-
chase all the lumber to build his house, except shingles and eclap-
boards; and, so far as appears. both parties performed the contract.
It was an entive contract; and if any part of the lumnber was deliv-
ered within ninety days of the attachment, the lien was preserved
for the whole. Calef v. Brinley, 58 N. H. 90. I1f the materials
were furnished under one entive contract, one indivisible lien for
the whole was created thereby. Phil. Mech. Liens, s. 324. Tach
lot of lnmber furnished was not a separate cause of action, but a
continuous dealing, and the right of securing it was not barred
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until ninety days after the delivery of the last lot. The fact of a
change in the ownership of the lot is not material. When the
defendant contracted with the plaintiff for the lumber, he was in
possession of the lot on which the buildings were erected, under an
agreement to purchase, which was subsequently completed. The
fact that the defendant had mortgaged the premises does not affect
the case. The lien had attached before the mortgage was made, and
was superior to any rights of the mortgagee. * Cheshire Prov. Inst.
v. Stone, 52 N. H. 865. The fact that there was no express agree-
ment for a lien is not material. The lien is a creation of statute,
and attaches to the building and the interest of the owner in it by
force of the statute.

Exception is taken that there was no allegation that the mate-
rials were furnished by virtue of a contract. There was no occa-
sion for such an allegation. The statute only requires that the
writ and return shall express the purpose for which the attach-
ment is made. The command to attach was in order to secure and
preserve the lien of the plaintiff, and the officer’s return was of an
attachment to secure and preserve the plaintiff’s lien. This gives
all the information to which the defendant was entitled, and the
subsequent attaching creditors have no greater rights than the
defendant. G. L., ¢. 189, s. 12; Hill v. Callahan, 58 N. H. 497 ;
Emerson v. Emerson, 58 N. H. 418 ; Mathewson v. Powder Works,
44 N. H. 289; Carlton v. Patterson, 29 N. H. 580.

The plaintiff is entitled to judgment against the property in the
first suit for $1,222.44, in the second suit for $119.98, and in the

third for $161.30.
Judgment on the report.

CLARK, J., did not sit: the others concurred.

AHEARN & a., dp'ts, v. MANN, ddmr.

1t is no ground for setting aside a verdict that after the jury retired
they were called into court and instructed in the absence of counsel.

Instructions to the jury that ¢ the fact that a juror finds his judgment
opposed to the judgment of a majority of the panel ought to induce
him, as a reasonable man, so far to doubt the correctness of his own
views as to weigh carefully the opinions of his associates and the
arguments and reasons on which they are founded, and if, upon due
consideration, he is convinced that they ave probably right and he is
in error, it is his duty to agree with them,” are not ground for setfing
aside the verdict.




