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Hughes.v.Elsher

amendment, amendmentand thebybemay changedof actionThe form
trial,newawithoutthe plaintiff,verdict forabe made aftermay
if itamendmentthebyaffectedhave beennotcouldthe verdictwhen

trial.before themadehad been

Trespass, for theel. Verdict plaintiff.qu.

the defendant.forandDodge Copeland,

Worcester, for theandT. J. Smith plaintiff.

for the defend-is entitled toDoe, The damagesC. J. plaintiff
ofThe measurestore.of the plaintiff’suse andant’s occupation

have beenthe same as would giventhe wasto jurygiven-damages
case, the valueWhether, in thethe evidenceuponin assumpsit.

isorrecovered in assumpsit,should bethe trespassof occupation
Perkins, 343.N. H.v. 59Merrill.an question.unnecessary

commonathe declaration addingthe amends byWhen plaintiff
bethere willcount in assumpsit,

the verdict.onJudgment

others concurred.Blodgett, J., not sit: thedid

Pike v. Scott.

Rackley v. Scott.

& a v. Scott.Foote

fur-building,materials used in a anderecting.A lien for lumber and
owner,with the is secured an attach-bynished virtue of a contractby

from the time the last materialsninety daysment within weremade
contract.furnished under the

lien,the it not innecessary allegea to secure is to thebroughtIn suit
that were furnished under a contract. It is enoughdeclaration they

return,and that the is securethe writ topurposeif it fromappear,
lien.and thepreserve plaintiff’s

lt, materials furnished to the defendantAssumes to recover for
action,a In the first the writ con-for dwelling-house.erecting

command to attach the on a lot oftained a special dwelling-house
of the inland and the interest defendantdescribed),(particularly
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land,the in toorder secure and the lien for thepreserve plaintiff’s
debt set forth in the Thewrit. declaration was for boards and.

delivered,other lumber and timber sold and and it contained an
thethat materials sued for were furnished forallegation erecting

return,the described. The officer’s afterdwelling-house describing
attached,what was stated that the attachment was made in order

to secure and the lien thereon. The defendantpreserve plaintiff’s
that,issue,the and with it a brief statementpleaded general denying

the had a lien. Facts found a referee.acquiredplaintiff by
defendant,and 1878,The the in the fall of made a con-plaintiff

tract in thewhich that he would furnish all theplaintiff agreed
house,lumber and timber for the erection of a andexcept shingles

wanted,,The to belumber was delivered in asclapboards. parcels
and the was to wait for his until the house was com-plaintiff pay
pleted.

Under this contract the furnished the lumberdefendantplaintiff
$1,822.44,the amount of theto and defendant on the-$100paid

house,lumber foraccount. The was used the thaterecting except
29, labor,1879 feet of boards and whichApril (83charged $1;66),

thewas within before the attach-only charge ninety days, plaintiff’s
ment in this action. The water from one side of the roof was car-

conductors,ried off in two tin which were connected ironby pipes
boards, earth,box drains made ofwith covered with con-which

inthe water to the sewers the inand the boardsveyed highway,
used thewere to make box drains.question

The defendant was in of the land on the housewhichpossession
erected,was under an to but he did not receiveagreement purchase,

23,his untildeed 1879. Before the the de-attachmentJanuary
fendant the house and land.mortgaged

The defendant to the refusal of the referee toexcepted quash
writ,the itbecause was not that the fur-materials werealleged

nished for the defendant’s under a thecontract withbuilding
$1,222.44,The referee found for theowner. for reserv-plaintiff

the whether the had and a.questioning plaintiff gained preserved
lien.

writ,action, declaration,In the second the and return are the
in first. Thesame as the claim is for fur-and oilplaintiff’s paints

nished, under a contract similar to the contract with Pike. Goods-
$12.99the of wereto amount furnished within of theninety days

attachment. The whole amount due the under the con-plaintiff
Mclntire, creditor,$121.93. One antract was attaching excepted

to writ,to the refusal of the referee the it did notbecausequash
lien,in the declaration the statuteset out the and becausegiving

inthe declaration was and the writ had referenceassumpsit merely
the lien after itsto creation.preserving
action,the third the claim is forIn hardware furnishedplaintiff’s

the underfor the erection of house a contract similar thatto with
the lumber. The claimed to $161.38.Pike for recoverplaintiff
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beforefurnished more than ninetywas daysAll of the hardware
nails,of used inattachment, six constructing-the except pounds

writ, declaration, and returnL.to the Theoutside cellar steps
as in the first action.are the same

for theSmith,Hall and plaintiffs.

for the defendant.Dodge,

Carter, for creditors.subsequent attaching

who,Stanley, statute toJ. The a lien bygives personany
others, thetohimself labor or furnishes materialsor performs

or oramount of fifteen dollars more for repairingerecting, altering,
contracta or other or virtue of ahouse bybuilding appurtenances,

owner, suchafterwith the which lien continues for ninety days
furnished, be securedlabor is or materials are andperformed may

attachment, the writ and return that pur­expressingby distinctly
10,L., 139, of theo. ss. 11. The essentialG. requisitespose.

orthe thelien are lumber or materials for buildingfurnishing
owner,under a contract and an attach­with theappurtenances

thement within The referee has found that plain­ninety days.
lumber, some under atiff furnished of it within ninety days,

owner; build­the and on thecontract with that it was not used
but used in the waterwas drains whichconstructinging, through

from the roof was to the in theconducted sewer highway.
These facts the case within It is not materialthe statute.bring

drains-­that the lumber was not used on the for thebuilding,
on which it was used were to the building. Theyappurtenant
would as such a of the land andpass conveyance building.by

Wood, Palmer,395, 400;22 8Donaldson v. Wend. McDermott v.
386;383, Chase, 346;N. Y. Moran v. Phil. Mech.52 N. Y.

-Liens, 164, 165,ss.. 202. The the lumber waswhetherquestion
of law and.furnished under a contract with the owner was one

fact, facts, ofto be found the trier of the and the thereportby
referee has established the contract. Theexistence of such a

is,then for towhat amount the is entitledquestion judg­plaintiff
ment- the The as found the refereecontractagainst property. by
was, tothat the to furnish and the defendant pur­plaintiff agreed

house,chase all the lumber to build his andexcept shingles clap­
and,; theso far as both contract.boards appears, parties performed

contract;entire and if of the lumber was deliv­It was an any part
attachment, waswithin of the the lienered ninety preserveddays

v. N. 90. If the materialsfor the whole. 58 H.Brinley,Calef
contract,under one entire one indivisible lien forwere furnished

Liens, Eachthe was created Phil. Mech. s. 324.whole thereby.
action, but alot of lumber furnished was not a cause ofseparate

and the of it not barredcontinuous wasdealing, right securing
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fact of aof the last lot. Thetheafter deliveryuntil daysninety
When thethe lot is not material.the ofin ownershipchange

lumber,the he was inthe forcontracted with plaintiffdefendant
erected, under anthe wereon whichof the lot buildingspossession

Thewasto which subsequently completed.purchase,agreement
does not affectthehadthat the defendant mortgaged premisesfact

made, andthe wasattached beforeThe lien had mortgagethe case. .
Prov. Inst.the Cheshireto of mortgagee­was any rightssuperior

nothere wasStone, The fact that express agree­N. H. 365.v. 52
statute,creation ofThe lien is ais not material.for a lienment

itthe owner inthe interest of byandto theand attaches building
statute.force of the

that the mate­nothere wasis taken that allegationException
was no occa­contract. Therevirtue of afurnishedrials were by

that thestatuteThe requiressuch an onlysion for allegation.
the attach­for whichtheshall purposeand return expresswrit

andto secureto attach was in orderThe commandis made.ment
return was of anthe officer’sthe andlien ofthe plaintiff,preserve

the lien. This givesto secure and plaintiff’spreserveattachment
entitled, theanddefendant wasto which theall the information

than thehave nocreditors rightsgreatersubsequent attaching
497;139, 12; Callahan, N. H.v. 58L., Hille. s.G.defendant.

; Works,Emerson, v. PowderMathewsonN. H. 41358Emerson v.
Patterson, 29 N. H. 580.289; Carlton v.N. H.44

■ in thetheto propertyis entitled judgment againstThe plaintiff
$119.93, and in the$1,222.44, suit forsecondin thesuit forfirst

$161.30.third for
on theJudgment report.

concurred.J., the othersClark, did not sit:

Mann,Ahearn Adm'r.& a., Ap'ts, v.

after the retiredjurythataside a verdictfor settingIt is no ground
in the absence of counsel.and instructedinto courtwerethey called

“ finds his judgmentthe that a jurorthat factto the juryInstructions
to induceoughtof the panelof a majoritythetoopposed judgment

hisof ownthe correctnessso far to doubtman,him, as a reasonable
and thehis associatesofthecarefully opinionsweighviews as to

founded, if, dueand uponarewhich theyreasons onandarguments
and he isthey rightthat areconsideration, probablyis convincedhe
forthem,” ground settingare notwitherror, agreehis todutyit isin

aside the verdict.


