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ofa in that which inrespectfor nuisancemaintainingIn an indictment
theunlawful, necessaryit to set forth circumstancesis notitself is

make it unlawful.togowhich
it is nothouse, necessarya todisorderlyIn for keepingan indictment

who the house.persons frequentcharacter of theor theallege prove

Indictment, house.a The defendantfor disorderlykeeping
thecourt instruct that theof the toto the refusal juryexcepted

name, fame,of andthat women evil reputation frequentedcharge
indictment; that itof the is matter ofhis house is a material part

asand must be proved alleged.description,

the defendant.Copeland forEdgerly,Sf

Solicitor, for the state.andThe Attorney-General

Stanley, theThe of defendant’s exceptionJ. dependsvalidity
inthe theon there was between allegationswhether a variance

for a dis­the indictment wasindictment and The keepingproof.
house; “inan that the saidand it contained avermentorderly

women,as of evilas well menhouse certain evil disposed persons,
fame, conversation, did andname, to come causeand pro­together,

times,cure, house,said at unlawful asthe said in theand persons
aforesaid,on the and timeswell in the as in thenight day, days

remain,to be and swearing, quar­there drinking, tippling, cursing,
didthemselvesand otherwise misbehaving per­unlawfully,relling,

mit suffer.” If this was theand averment unnecessary, request
to matter ofwas refused. It is descrip­necessary proveproperly

averment, formstion the of which the matterwhen descriptiveonly
487;Brae., 484, State v.a is Bish. ss.material. Cr.part, Copp,

212; 521;31 N. Rex v. 115 N. H. State v. H.Bailey, May, Doug.
193; 235.Rex v. 1 T. R.Pippett,

recited,the and the indictment withaverment charges,tu Dejecting
of oftime and the aproper place, keeping disorderlyallegations

ofhouse, the common nuisance all theto andgreat peace-injury
able of andcitizens the there inhabiting,state passing,residing,

statute,to the The offence is a&c. keeping disorderlycontrary
is which to show thathouse. The of factsallegation gorejected

words,founded, or,the is in other a statementwellgeneral charge
of the is based. Hawkinsthe evidence whichupon charge says

“that man a nuisance in ofan indictment a- with respectcharging
itself, inn, &c.,the of ana fact which is lawful in as anderecting

circumstances, insuffi-the isbecomes unlawful fromonly particular
cient, which make it unlaw-unless it set forth some circumstances

nature, 2ful a house.” Hawk. P. C.in its own as keeping bawdy
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311. It is no more to the facts(ed. 1824) whichnecessary allege
house,to show it to be a than it is to who arego disorderly allege

disturbed and this it is said is v.thereby, Peo­Kingunnecessary.
Y. scold,83 N. 587. In the of aease it is notcommon neces­ple,

to the used. It is sufficient tosary prove expressions prove gen­
Stuart,that she is J­ 748,v.'Anson 1 T. R.erally always scolding.

754; Gill, 431; Periam, 339;,Rex v. Russ. & R. Clark v. 2 Atk.
436; 272; Dixon,1 Russ. Cr. Rex v. 1 B. & C. Rex v. 10Rogier,

326; Mason, 487, 491, 493;Rex v.Mod. 1 Leach 2 Hawk.(4th ed.)
59;C., 25, 140, 198;P. o. s. Dav. Prec. Ind. State v. 21 N.Bailey,

343; Peirce, 276; Dowers,H. State v. 43 N. H. State v. 45 N. H. 543,
indictment is545. The sufficient if it out much ofset so fact as

to make the criminal nature of what is the defend­charged against
If theant which the indictment is aimed is.appear. thing against

itself,not a nuisance in but becomes so reason ofonly by partic­
circumstances, thisular matter must be shown Bish. C.special (2

L., s. but the rule is otherwise if is in itselfthe a.813); thing
Thenuisance. averment referred to have been asmight rejected

was, therefore,It not to it.surplusage. necessary prove

theon verdict.Judgment

Clark, J., sit:did not the others concurred.

Adm'r,McDaniel,Drew, Ap't,Sarah J. Ap'ee.v.

Sarah J. v. P. and Gerrish P.Drew Thomas Drew Drew.

The record,defendant of an and notbeing electingadministrator to tes-
tify, testified,and the defendants in interest thehaving plaintiff was
rightly allowed to under certaintestify restrictions, clearlyit appear-

thating be doneinjustice might without his testimony.
The that afact claim secured toby is the commis-mortgage presented

course,ansioner on estate settled in the insolvent innot,is the absence-
of evidence such an intention on theshowing of the apart claimant,
waiver of the mortgage security.

The first action is an from the decision of the commis-appeal
Drew,sioner on the estate of Eliza H. a note fordisallowing

$2,000, 25, 1875,dated the defendant’s intestateMay signed by
toand the and the second is a writ of to-payable plaintiff; entry

foreclose a to secure the note. It was claimed inmortgage given
due,defence that the note was for a sum than was and thatlarger

void reasonit was of the mental weakness and want ofby capacity
of the deceased. Facts found a referee.by


