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time thethe of injury.reasonable care atofwas in the exercisetiff
at anwas runningthat the defendants’ trainwas evidenceThere

ofthethis fact affect questionof and mightrateunlawful speed,
for thebeen plaintiffIt have reasonablecare.the mayplaintiff’s

the speedaware ofthe defendants werethe belief thatto act upon
Railroad, 58Mainev.law, it. State Bostonwouldand obey &

looknot anddid408, the stop410. The fact thatN. H. plaintiff
track atover thetotrain before gothe attemptingfor approaching

law,not, of theas of conclusive plain­is mattera street crossing,
ManchesterState v.to theof caretiff’s want contributing injury.

inbelief theRailroad, N.52 H. 528. The plaintiff’s& Lawrence
of the lawand obedience speeddefendants’ presumedknowledge

in nothis offor want vigilancebeen a sufficient excusehavemay
a suf­; or not it wastrain and whetherthe approachingobserving

fact, submittedis a of which wasficient excuse properlyquestion
Railroad, 227; Gaynor8 Allento the Warren v. Fitchburgjury.

Co., 214; v. BostonColony 100 Mass. Wheelockv. Old Railway &
Railroad, the ad­Mass. There no error in105 206. wasAlbany

andfrom toevidence of the distance Dover Altonmission of Bay
timestations, and of the time between. Theintermediate running

run over whole or of it wouldto the road parttaken any given
to show the train athave some the of any givenvelocitytendency

stations, for thatand the evidence was admissiblebetweenpoint
the which the defendants’Whether evidence of atspeedpurpose.

admissible,run at the same at other times wastrains were place
remoteness of time anda of factwas uponquestion depending

ofthe The the court ad­to be decided at trial. judgmentplace,
ofthe evidence disclosed no error. The usual rate speedmitting
the timehad some on the of the rate athave weight questionmay

the State v. Lawrence Rail­and of accident. Manchesterplace &
road, 550;528, 549, Railroad,H. v.52 N. State Boston Maine&

410,N. 412. The of the of of the train58 H. estimate rate speed
near,witnesses and who were in the habit of observinglivingby

trains, onof was thethe subject.passage competent
on the verdict.Judgment

Blodgett, J., not sit: othersdid the concurred.

Goodwin Horne.v.

make andIn an a the toupon note, rightaction forpromissory given
asell that note obtainedpatent spring-bed,under a the wasplea by

asfraud, it is for the to that the ancompetent defendant show payee,
note,to of fraudontlyinducement the the andgiving falsely promised

defendant, him,to of the at a to number ofbuy aprofit large spring-
beds, and return the note in payment.
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the the aquestion honesty good defence,On of and faith of it is compe-
defendant,for the to thattent show the after the suitplaintiff was

brought,' his real estate to thecpnveyed prevent satisfaction of any
the plaintiff might but,which obtain thejudgment suit;upon against

beobjection, conveyance bysuch cannot shown evidence.secondary

Assumpsit, of notes,indorsee twoth.eby promissory signed by
defendant, the tothe and indorsed the beforepayeeby plaintiff

Plea, issue,the and a brief statement that thematurity. general
consideration,were andnotes without were the fraudprocured by

of the of which the had notespayee, Theplaintiff knowledge.
for awere the to make and sell ingiven right patent spring-bed

the states of Maine and New to theHampshire. Subject plain-
wastiff’s the defendant allowed to thatexception, testify among

madeother fraudulent the to induce himrepresentations by payee
theto notes were these:—that the and one Beadlegive payee

trade,of beds forwould a number their Southernrequire oflarge
sold defendant;the kind covered the to the thatby patent they

least, more,want andwould five hundred at andprobably many
ofwould them the defendant at a above the cost ofbuy price

bed;himmanufacture which eachwould cents ohgive fifty profit
notes,the andthat would retain hold the and use thempayee

thetoward for beds to be the defend-paying agreed purchased of
;ant that no were in orderedbeds fact the or Beadle.payee,by by

defendant,On cross-examination of the the counselaskedplaintiff’s
him whether since this suit hadwas he not a con-madebrought

of tocertain real estate ofsatisfactionpreventveyance the any
the recover him in this action.plaintiff might againstjudgment

immaterial,been to as asThe andquestion,having objected calling
excluded,for evidence of the wasallegedsecondary conveyance,

defendant,forthe Verdict theand which theplaintiff excepted.
setmove'sto aside.plaintiff

for theJEdgerly, plaintiff.Copeland 8f

forWells the defendant.Burleigh,

Allen, J. The rule isthat evidence inadmissible toparol vary
contract,terms ofthe a-written does not ofexclude evidence a

consideration, fraud,of orwant when a defence is madeillegality,
one of theseon the of theany grounds. Although agreement

defendant,to five hundred beds at a the and intobuypayee profit
notes,of consideration,the was ofno the it was anpayment part

to saleinducement the of the invention for which the notes were
'fraudulent,false are not nor- evidencegiven. Ordinarily promises

fraud, andof false of or factsonly representations past existing
actionable,are or can be made the of v.defence. Longground

Woodman, 49;58 Beckwith, 391;Me. v.Murray 48 Ill. v.Loupe
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185;586; 5 L. Cas. Cool.Jorden v. H.Wood, Money,51 Cal.
intention ofnoa is made with per­But when promise486.Torts

fraud,a it isofformance, theand for very accomplishingpurpose
end, the victim has ato that andmeansand effectuala most apt

are of concealed insol­defence. casesor Suchactionbyremedy
for them.no intention toof with paygoodsand purchasesvency,

the had no intentionObear, N. H. If10 477.v. payeeBradley
the for the ofand usedthe promise purposeto spring-beds,buy

notes,to invention and thethethe defendant givebuyinducing
them, itdefendant, the wasthe promise, gaveand relying upon

ato containedThe evidence objectedof fraud. oidyevidence
time,the claimed to bemade at andof the representationspart

theacts of theandother representations payee,fraudulent. With
of intention to defraudto the hiswas relevant questionevidence

defendant, notes ahim to for worthlessinduce patent.and givethe
sale,at the time of thebetween the partiesAll the negotiations

thewere materialthe were questionnotes given, uponand when
inof fraud the payee.

to that since the suit wasof showoffer the broughtThe plaintiff
to thehis real estate satisfactionpreventthe defendant conveyed

recover,the was an offer towhich plaintiff mightof judgmentany
evidence, andof land wasobjectiontheshow by parolconveyance

evidence such aofthis Competentmade conveyanceupon ground.
of the and oftbe goodmaterial faitbquestion honestywas upon

Morse, Butv. 58 N. H. theson 165. evidenceGutter­tbe defence.
character, ain its and this was sufficientoffered was secondary

itsfor exclusion.ground
on the verdict.Judgment

BuODGETT, J., not sit: others concurred.did the

Shapleigh.Tibbetts & a. v.

barone is no toagainst promissorAn unsatisfied a sub-jointjudgment
the who atsuit the time ofagainst remaining co-promissors,sequent

recovery the without thejudgment jurisdiction,the of were so that
made uponno service could be them.

in issue,a suit claims which were and embraced in aBringing upon
in action the is aparties,a former between waiver of thejudgment

uponof the and the cannot insist it as ajudgment, plaintiffestoppel
thebar to defendant’s set-off.

a fact which lie be to and thepleads might plead,If a party estopped
onother takes issue the instead of onparty relying estoppel,fact th^

the truth the fact is be rendered accord-found, mayand of judgment
without to theingly, regard estoppel.


