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Wood, 51 Cal. 5863 Jorden v. Money, 5 H. L. Cas. 185; Cool.
Torts 486. But when a promise is made with no intention of per-
formance, and for the very purpose of accomplishing a fraud, it is
a most apt and effectual means to that end, and the vietim has a
remedy by action or defence. Such are cases of concealed insol-
veney, and purchases of goods with no intention to pay for them.
Bradley v. Obear, 10 N. H. 477. If the payce had no intention
to buy the spring-beds, and used the promise for the purpose of
inducing the defendant to buy the invention and give the notes,
and the defendant, relying upon the promise, gave them, it was
evidence of fraud. The evidence objected to contained ouly a
part of the representations made at the time, and claimed to be
frandulent. With other representations and acts of the payee, the
evidence was relevant to the question of his intention to defraud
the defendant, and induce him to give notes for a worthless patent.
All the negotiations between the parties at the time of the sale,
and when the notes were given, were material upon the question
of frand in the payee.

The offer of the plaintiff to show that since the suit was brought
the defendant conveyed his real estate to prevent the satisfaction
of any judgment which the plaintiff might recover, was an offer to
show the conveyance of land by parol evidence, and objection was
made upon this ground. Competent cvidence of such a conveyance
was material upon the question of the honcsty and good faith of
the defence. Gutterson v. Morse, 58 N. H.165. But the evidence
offered was secondary in its character, and this was a sufficient
ground for its exclusion.

Judgment on the verdict.

BLODGETT, J., did not sit: the others concurred.

TIBBRTTS & @ v. SHAPLEIGH.

An unsatisfled judgment against one joint promissor is no bar to a sub-
sequent suit against the remaining co-promissors, who at the time of
the recovery of the judgment were without the jurisdiction, so that
no service could be made upon them.

Bringing a suit upon claims which were in issue, and embraced in a
judgment in a former action between the parties, is a waiver of the
estoppel of the judgment, and the plaintiff cannot insist upon it as a
bar to the defendant’s set-off.

If a party pleads a fact which he might be estopped to plead, and the
other party takes issue on the fact instead of relying on the estoppel,
and the truth of the fact is found, judgment may be rendered accord-
ingly, without regard to the estoppel.
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AgsumpsiT. Facts found by a referee. The plaintiffs are E.
A. Tibbetts, Joshua S. Smith, and forty other residents of New
Hampshire and Maine, partners, doing business at Somersworth,
N. H., under the firm name of New England Protective Union,
Division 175. About November 1, 1875, the defendant, who is a
wholesale dealer in groceries doing business in Boston, commenced
an action in Massachusetts to recover the balance which he claimed
to be due him for goods sold to Division 175, against one of the
plaintiffs only, Joshua S. Smith, who was described as doing
business under the name of New England Protective Union, Divi-
sion 175. Smith appeared, and a trial was had, resulting in his
favor. An appeal was taken, and a judgment, which is still unsat-
isfled, was finally rendered against Smith upon default for the
amount claimed by Shapleigh.

In the present action, which was brought after the commence-
ment of the Massachusetts suit, the plantiffs claim to recover
money overpaid by them to the defendant upon the account em-
braced in the Massachusetts suit. The defendant filed in set-off
an account containing the same items of debt as the account which
formed the basis of the Massachusetts judgment, and also an addi-
tional charge for goods sold, amounting to $15.90. The plaintiffs
offered the record of the Massachusetts judgment (Shapleigh v.
Smith ), and it was admitted, subject to exception. The referee
finds none of the items claimed by the. plaintiffs due from the de-
fendant, and that the defendant is entitled to judgment for
$302.98, if the Massachusetts judgment is not a bar to the allow-
ance of the set-off.

Copeland § Edgerly, for the plaintiffs. The record of the Mas-
sachusetts judgment (Shapleigh v. Smith) was proper evidence for
the referee to receive. Rogers v. Odell, 39 N. H. 452 ; Ohild v.
Powder Works, 456 N. H. 547; Dame v. Wingate, 12 N. H. 291 ;
King v. Chase, 15 N, H, 9; Chamberlain v. Carlisle, 26 N. H. 540,
The judgment of a court of competent jurisdiction upon the merits
of the case is conclusive upon parties and privies, upon the matters
directly in issue, until reversed or set aside. State v. Rechmond,
26 N. H. 232; Demerit v. Lyford, 27 N. H. 541 ; King v. Hutch-
ins, 28 N. H. 561 ; Hollister v. Abbott, 81 N. H. 442; Wingate v.
Haywood, 40 N. H. 487. The Massachusetts judgment is a bar to
all items in the defendant’s set-off as against Smith, the defendant
in that judgment; and the fact that Smith is one of the joint
plaintiffs in this action makes the judgment a complete bar to all
the items in the set-off as to all the other plaintiffs.

The Massachusetts statute, and the case of Odom v. Denny, 16
Gray 114, have no bearing in this case. In that case, as in the
case of Oleott v. Little, 9 N. H. 259, the party against whom the
former judgment issued was not joined in the latter suit; and we
are not aware of any authority in Massachusetts or in this state
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to authorize the suing of a party jointly with othérs where judg-
ment has already issued against him for the same cause of action.

Wiggin 4§ Fernald, for the defendant. The Massachusetts
judgment was against Smith alone. As to all the other joint
plaintiffs, it established no liability, was no estoppel, nor proof of
res judicate. It was not evidence against them, and, because not
evidence against them. was not evidence against them when joined
with Smith; for what is competent evidence against only one of
several joint plaintiffs, cannot be competent evidence in a suit by
all.  If not evidence against them, it cannot be invoked to protect
them from a judgment in a suit which they have brought.

A judgment against one of several parties jointly liable, is a bar
to any subsequent suit upon the original obligation against all or
any of them, not upon the ground of estoppel or res judicata as to
the parties not joined, but upon the gronnd that the judgment is a
merger of the obligation as to the party sued, and, the obligation
being joint and indivisible, & merger as to one is a merger as to all.
Big. Est., Introduction 47, 48, and 50-54 of the text. By stat-
ute provisions in Massachusetts, the judgment against Smith, the
plaintiffs not being residents there, and none of them having had
personal service upon them, and none of them except Smith hav-
ing appeared, is not a merger of the claim as to the other plaintiffs.
Mass. (ven. St., e. 126, ss. 13, 14, 15; Odom v. Denny, 16 Gray 114 ;
Knapp v. Abell, 10 Allen 485. The same principle has been estab-
lished by decision in New Hampshire. Oleott v. Little, 9 N. II. 2569.
The onlyground of the competency of the Massachusetts judgment
is thus removed. An estoppel must be mutual. All must be bound,
or no one is bound. Big. Est. (2d ed.) 47, and note.

The plaintiffs conceded before the referee, and such is the effect
of the reasoning in their brief, that the defendant would be entitled
to judgment if Smith had not been joined as plaintiff; that the
defendant can sue any of the plaintiffs except Smith, and recover
what is due him, without regard to the judgment he has against
Smith. If the defendant had been plaintiff, and had brought a
suit upon his original demand against the other plaintiffs and
Smith jointly, Smith might well have claimed that he could not be
deprived of the benefit of his plea of res judicata by having other
persons joined as defendants ; but he has waived the benelit of his
plea or claim of res judicata by voluntarily becoming a party plain-
tiff with the others to a suit against the defendant, the purpose of
which was to nullify the Massachusetts judgment. The defendant
brought his suit in Massachusetts against Smith for the balance he
claimed to be due him, and got judgment for it; and all the plain-
tiffs, including Smith, brought this suit against the defendant to
recover a sum for which he had recovered judgment against Smith.
The defendant, il he could have done so, did not interpose his
Massachusetts judgment as a bar to the suit, but stated the account
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between the parties as he claimed it stood, and went to trial upon
the facts; and it appeared that he had never received the payments
claimed by the plaintiffs, and the plaintiffs admitted that they had
never paid a sum of $200 erroneously credited to them by the
defendant’s book-keeper. If the Massachusetts judgment was:ever
available to the plaintiffs as an estoppel to prevent the defendant
from showing the truth, they are estopped from setting it up, first,
by bringing this suit to annul it, and, again, by impeaching it by
evidence at the trial; and an estoppel against an estoppel sets the
matter at large. Or, to state the matter in another form, both sides
by their proceedings in this suit waived the benefit of the Massa-
chusetts judgment. Big. Est. (2d ed.) 542. A judgment against
the plaintiffs can do them no injustice. They will only pay what
- they owe once. The payment of the judgment against them will
extinguish the judgment against Smith. We have no oceasion to
combat the principles laid down in the plaintiffs’ brief. They have
no application to this case.

Crarkg, J. The question is; whether the Massachusetts judg-
ment is a bar to the defendant’s set-off. To constitute a bar, it
must operate either as an estoppel, or as a merger of the defendant’s
claim in the judgment. A judgment is an estoppel upon parties and
privies. The Massachusetts judgment was recovered in ax action
brought by the defendant against one of the plaintiffs, Joshua S.
Smith, and the account upon which it was founded embraced sub-
stantially the items of the plaintiffs’ specification and the defend-
ant’s set-off, in controversy in the present suit. None of the plain-~
tiffs in the present action, except Smith, were parties to the Mas-
sachusetts suit, and consequently the judgment can operate as an
estoppel only between Smith and the defendant, because the other
plaintiffs, not being parties to the suit, were not bound by the
judgment. Neither can the judgment operate by way of merger
as to any of the plaintiffs except Smith, for the reason that they
were all residents of Maine or New Hampshire, and none of them
were joined iIn that action; and by statute in Massachusetts .a
judgment recovered against one joint contractor in such cases is no
bar to an action against the remaining joint contractors. Mass.
G. 8., ¢ 126, ss. 18, 14, 16. The same principle is recognized in
this state. Olecott v. Little, 9 N. H. 259. An unsatisfied judgment
against one joint promissor is no bar to a subsequent suit against
the remaining co-promissors, who at the time of the recovery of
the judgment were without the jurisdiction, so that mno service
could be made upon them.

The Massachusetts judgment can operate as a bar to the defend-
ant’s set-off against Smith only either by way of estoppel or merger;
and if the plaintiffs can interpose that judgment in bar of the set-
off in this action, it is because Smith is one of the plaintiffs. If
the defendant is estopped by the judgment, the plantiff Smith is
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also estopped by it, because he was a party to i, and because
estoppels ave mutnal.  If the defendant’s original claim was extin-
guished and merged in the judgment, so was the claim of the
plaintiffs so far as Smith is concerned, because it was adjudicated
in the same suit. DBut estoppels may be waived, and Smith, hav-
ing himself repudiated and waived the Massachusetts judgment, is
estopped to set it up in bar of the defendant’s sct-off. Wheelock
v. Henshaw, 19 Pick. 341, 3455 T hurlough v. Kendall, 62 Me. 166 ;
Kilheffer v. Herr, 17T 5. & R. 819.  Smith and his co-plaintiffs, dis-
regarding the Massachusetts judgment and treating it as a nullity,
attempted to recover in this action claims which were adjudicated
in that snit. The defendant tendered an Issue upon the merits,
and the cause was heard upon the facts by the referee. By their
pleadings both parties have waived the Massachusetts judgment,
and Smith, by insisting that it is invalid, is estopped to claim that
the defendant is estopped by it. A party is estopped to make an
objection inconsistent with his cause of action. Big. Est. 542. If
a party pleads a fact which he might be estopped to plead, and the
other party takes issue on the fact instead of relying on the estop-
pel, and the jury find the truth of the fact, judgment may be ren-
dered accordingly without regard to the estoppel. Com. Dig., Est.
E. 10. In this case there is an estoppel against an estoppel which
sets the matter at large. The defendant is entitled to judgment
for the amount found due on the set-off by the referee.

Case discharged.

BroperrT, J.,did not sit: the others concurred.

WATSON ». TWOMBLY.

A party may show the state of feeling of an opposing witness by cross-
examination, or by independent testimony.

For this purpose it is competent to inquire of the witness concerning
acts, declarations, and circumstances showing the existence of hostile
feelings or prejudice, and the latitude of cross-examination is not re-
stricted by the fact that the witness is a party testifying in his own
bebalf.

TrESPASS, for an assault. The action was sent to a referee.
The plaintift testified that she moved into the deiendant’s house
April 1, 1878, and occupied certain rooms; that an altercation
arosc between her and the defendant November 14, 1878, when he
committed the assanlt complained of by striking her a severe blow




