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185;586; 5 L. Cas. Cool.Jorden v. H.Wood, Money,51 Cal.
intention ofnoa is made with per­But when promise486.Torts

fraud,a it isofformance, theand for very accomplishingpurpose
end, the victim has ato that andmeansand effectuala most apt

are of concealed insol­defence. casesor Suchactionbyremedy
for them.no intention toof with paygoodsand purchasesvency,

the had no intentionObear, N. H. If10 477.v. payeeBradley
the for the ofand usedthe promise purposeto spring-beds,buy

notes,to invention and thethethe defendant givebuyinducing
them, itdefendant, the wasthe promise, gaveand relying upon

ato containedThe evidence objectedof fraud. oidyevidence
time,the claimed to bemade at andof the representationspart

theacts of theandother representations payee,fraudulent. With
of intention to defraudto the hiswas relevant questionevidence

defendant, notes ahim to for worthlessinduce patent.and givethe
sale,at the time of thebetween the partiesAll the negotiations

thewere materialthe were questionnotes given, uponand when
inof fraud the payee.

to that since the suit wasof showoffer the broughtThe plaintiff
to thehis real estate satisfactionpreventthe defendant conveyed

recover,the was an offer towhich plaintiff mightof judgmentany
evidence, andof land wasobjectiontheshow by parolconveyance

evidence such aofthis Competentmade conveyanceupon ground.
of the and oftbe goodmaterial faitbquestion honestywas upon

Morse, Butv. 58 N. H. theson 165. evidenceGutter­tbe defence.
character, ain its and this was sufficientoffered was secondary

itsfor exclusion.ground
on the verdict.Judgment

BuODGETT, J., not sit: others concurred.did the

Shapleigh.Tibbetts & a. v.

barone is no toagainst promissorAn unsatisfied a sub-jointjudgment
the who atsuit the time ofagainst remaining co-promissors,sequent

recovery the without thejudgment jurisdiction,the of were so that
made uponno service could be them.

in issue,a suit claims which were and embraced in aBringing upon
in action the is aparties,a former between waiver of thejudgment

uponof the and the cannot insist it as ajudgment, plaintiffestoppel
thebar to defendant’s set-off.

a fact which lie be to and thepleads might plead,If a party estopped
onother takes issue the instead of onparty relying estoppel,fact th^

the truth the fact is be rendered accord-found, mayand of judgment
without to theingly, regard estoppel.
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Assumpsit. Facts found a Thereferee. are E.by plaintiffs
Tibbetts, Smith,A. S.Joshua and other residents of Newforty

Maine,and Somersworth,Hampshire business atpartners, doing
H.,N. under the firm Union,name of New ProtectiveEngland

1, 1875,Division defendant,175. About November the iswho a
Boston,wholesale dealer in business in commencedgroceries doing

an action in Massachusetts to balancerecover the which he claimed
to be 175,due him for sold to Division ofone thegoods against

Smith,Joshua S.plaintiffs who was describedonly, as doing
Union,business under ofthe name New Protective Divi-England

had,sion 175. Smith and was ina trial hisappeared, resulting
favor. taken,An andwas a which is unsat-appeal stilljudgment,
isfied, was rendered Smith default for thefinally against upon
amount claimed Shapleigh.by

action,In the which was after the commence-present brought
ment of suit,the Massachusetts claimthe to recoverplaintiffs

them to themoney defendant the account em-overpaid by upon
braced in the Massachusetts suit. The defendant filed set-offin
an account the debt the whichsame items of as accountcontaining
formed the basis of the Massachusetts and addi-also anjudgment,

sold,tional for to §15.90. Thecharge goods amounting plaintiffs
offered the therecord of Massachusetts v.judgment (Shapleigh

admitted,and itSmith), was to refereeThesubject exception.
finds none of the dueitems claimed the- from the de-by plaintiffs
fendant, and that the defendant is entitled to forjudgment
§302.93, if the is not bar allow-Massachusetts a to thejudgment
ance of the set-off.

Copeland for the The of the Mas­recordHdgerly, plaintiffs.
sachusetts forv. was evidenceSmith)judgment (Shapleigh proper

Odell,the 452;referee to v. 39 N. v.receive. H. ChildRogers
291;Works, 547;Powder N. H. v. 12 N. H.45 Dame Wingate,

9; Carlisle,v. Chase, 540.King N. H. Chamberlain v. 26 N. H.15
The the meritsof a court ofjudgment jurisdictioncompetent upon
of the matterscase is and theconclusive privies,upon parties upon

issue, Richmond,in State v.directly until reversed or set aside.
232; 541;26 N. H. v. H. v.Lyford,Demerit N. Hutch­27 King

ins, 442;561; Abbott, v.28 N. H. v. N. H.Hollister 31 Wingate
toa bar40 N. 437. The Massachusetts isHaywood, H. judgment

Smith,all items in the set-off as the defendantdefendant’s against
is one of the jointin that and the fact that Smithjudgment;

to allmakes the a barin this action judgment completeplaintiffs
asthe items in the to all the other plaintiffs.set-off

statute, 16of Odomv. Denny,and the caseThe Massachusetts
114, case,In in thein this case. that ashave no bearingGray

Little, 259, thev. 9 N. H. the whomof Olcott party against-case
suit; wenot in the latter andissued was joinedformer judgment

or in this statein Massachusettsnot ofaware authorityare any
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wherewith othersto authorize the of a judg-party jointlysuing
him for the same cause of action.issuedment has againstalready

Fernald,, The Massachusettsfor the defendant.Wiggin
otheralone. As to all thewas Smith jointjudgment against

no nor ofit no wasestablished estoppel, proofliability,plaintiffs,
them, and, notbecauseres It was not evidencejudicata. against

them, not evidence them whenevidence was joinedagainst against
Smith; one ofis evidencewith for what competent against only

in a suitbe evidenceseveral cannot byjoint plaintiffs, competent
them, invoked toIf not evidence it cannot beall. protectagainst

them from a in a suit which have brought.judgment they
liable, is a barA one of several partiesjudgment against jointly

all orto suit the obligation againstany subsequent upon original
them,of of or as tojudicatanot the resany estoppelupon ground

isthe not but the that the aparties joined, gronnd judgmentupon
sued, and,of to the thethe as obligationmerger obligation party

indivisible, to is as to all.and a as one abeing joint merger merger
Est., 47, 48, stat­Introduction and 50-54 of the text.Big. By

Smith,Massachusetts, theute in theprovisions againstjudgment
there,not and none of them hadresidentsplaintiffs being having

them, hav­service and none of them Smithpersonal exceptupon
is of the othernot a the claim as toing appeared, plaintiffs.merger

St., 13, 14, 15; ;126,Mass. Gen. c. v. 16 114ss. Odom Denny, Gray
Abell,v. been estab­10 Allen 485. The same hasKnapp principle

Little,lished decision 9 N. H. 259.in New Olcott v.by Hampshire.
The of the of the Massachusettsonly ground judgmentcompetency

bound,is thus removed. must All beAn be mutual. mustestoppel
47,or no one is Est. note.ed.) andbound. Big. (2d

referee,The conceded before the and such is the effectplaintiffs
brief,of the in their that the defendant would be entitledreasoning

to if been that theSmith had not asjudgment joined plaintiff;
Smith,defendant can sue of the and recoverplaintiffs exceptany

him,what is due without to the he hasregard judgment against
Smith. If the haddefendant had been and aplaintiff, brought
suit his demand the other andupon original against plaintiffs
Smith Smith well have claimed that he could not bejointly, might

of the benefit of of otherhis resdeprived judicataplea havingby
;as defendants but he has waived the benefit of hispersons joined

or claim of res ajudicataplea plain-by voluntarily becoming party
defendant,tiff with the others theto a suit the ofpurposeagainst

which was to The defendantthe Massachusetts judgment.nullify
his suit in for the balance heMassachusetts Smithbrought against

him, it;claimed to thebe due and for and allgot judgment plain-
tiffs, Smith, suit defendant tothis theincluding againstbrought
recover a sum for which he had recovered Smith.judgment against

defendant, so,The if hishe could have done did not interpose
suit,Massachusetts the but the accountas a bar to statedjudgment
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stood,as he claimed it to trialbetween the and went' uponparties
facts;the it that he had never received theand appeared payments

theclaimed the and admitted that hadplaintiffs, plaintiffsby they
$200never sum of credited to them theapaid erroneously by

If the Massachusetts Avas-everdefendant’s book-keeper. judgment
as anavailable to the to the defendantplaintiffs estoppel prevent

truth, first,from the are from itshowing they estopped setting up,
it, and,suitthis to annul itby bringing again, by impeaching by

trial;the and an anevidence at sets theestoppel against estoppel
Or, form,state thematter at to matter in another both sideslarge.

their in this suit waived the benefit of the Massa-by proceedings
chusetts Est. 542. A(2d ed.)judgment. Big. judgment against
the can do them no Avill whatinjustice.plaintiffs They only pay

The ofowe once. the them willthey judgment againstpayment
the Smith. We have no occasion toextinguish judgment against

down in thecombat the laid brief. haveplaintiffs’principles They
no to this ease.application

is;Clark, whether theJ. The Massachusettsquestion judg-
bar,ment is a bar to the defendant’s set-off. To constitute a it

must or as a ofeither as an the defendant’soperate estoppel, merger
claim in the A is an andestoppeljudgment. judgment upon parties

The Avasrecovered inMassachusetts an actionprivies. judgment
one of thethe defendant Joshua S.brought by against plaintiffs,

Smith, and the account which it was founded embraced sub-upon
the of the and theitems defend-stantially plaintiffs’ specification

set-off,ant’s in the suit.in None of thepresentcontroversy plain-
Smith,action,tiffs in werethe to the Mas-except partiespresent

suit,sachusetts and the can as anconsequently judgment operate
defendant,and the becausebetween Smith the otherestoppel only

suit,not to the were not bound theplaintiffs, being parties by
Neither can the ofoperate byjudgment. judgment way merger

Smith,to for the thatas of the reasonexceptany plaintiffs they
were all residents of or New and none of themMaine Hampshire,

action; and statute in Massachusetts awere in thatjoined by
contractor in such norecovered one cases isagainst jointjudgment

to the contractors. Mass.bar an action jointagainst remaining
S., 126, 14,13,c. ss. 15. The same is inG. principle recognized

Little,this v. 9 N. H. 259. An unsatisfiedstate. Olcott judgment
no to a suitone is barjoint subsequent againstagainst promissor

the who at the time of the ofrecoveryremaining eo-promissors,
the the so that no servicewere withoutjudgment jurisdiction,
could be made them.upon

can as a bar to the defend-The Massachusetts operatejudgment
orant’s set-off Smith either ofagainst only by way estoppel merger;

in bar of the set-and if the can thatinterpose judgmentplaintiffs
action,in this it is Smith is one of the Ifoff because plaintiffs.

the the tiff Smith isthe defendant is by judgment, planestopped



June, WATSON v. TWOMBLY. 4911881.]

it, it,also hebecause was a to and becauseestopped by party
are mutual. If the defendant’s claim was extin­estoppels original

in theand so was the claim of theguished merged judgment,
concerned,so far as Smith is because it wasplaintiffs adjudicated

waived, Smith,in the suit. Butsame be and hav­mayestoppels
himself and waived the Massachusetts ising repudiated judgment,

to set it in bar of the defendant’s set-off. Wheelockestopped up
Henshaw, 841, ; ;19 Kendall,v. Pick. 845 v. 62 Me. 166Thurlough

Herr,v. S. &17 R. 319. hisSmith and dis­co-plaintiffs,Kilheffer
the Massachusetts and it as aregarding judgment treating nullity,
to recover in this action claims which wereattempted adjudicated

in that suit. The defendant merits,tendered an issue theupon
and the cause was heard the facts the theirreferee.upon by By

both have waived the Massachusettspleadings parties judgment,
Smith, invalid,a.nd that it is is toinsisting claim thatby estopped

the isdefendant it. A is to make anestopped by party estopped
inconsistent with his cause of action.objection Est. 542. IfBig.

a facta which he be toparty pleads and themight estopped plead,
other takes issue on the fact instead of on theparty relying estop­

fact,and findthe the truth of thepel, jury be ren­judgment may
dered without to the Com.accordingly regard Est.estoppel. Dig.,
E. 10. isIn this case there an an whichestoppel against estoppel
sets the atmatter Thelarge. defendant is entitled to judgment
for the due onamount found the set-off the referee.by

Case discharged.

J.,Blodgett, did sit: thenot others concurred.

Twombly.v.Watson

A party show themay feelingstate of of an opposing witness cross-by
examination, or by independent testimony.

For this it ispurpose to ofcompetent the witnessinquire concerning
acts, declarations, and circumstances the existenceshowing of hostile

orfeelings and the latitude ofprejudice, cross-examination is not re-
stricted the factby that the witness is a inparty his owntestifying
behalf.

Trespass, for an assault. The action was sent to a referee.
The testified that she moved into theplaintiff defendant’s house

1, 1878, rooms;and certainApril that anoccupied altercation
14,arose between her and the defendant 1878,November when he

thecommitted assault of her a severecomplained blowby striking


